E THE 
_ UNIVERSITY OF CHICAGO LAW REVIEW 
| VOLUME 1! JUNE 1944 NUMBER 4 


HISTORY OF RATE-DETERMINATION UNDER 
DUE PROCESS CLAUSES* 


FRANKLIN H. Cooxt 


INTRODUCTION 


OME two years ago the Supreme Court in Federal Power Com- 
mission v. Natural Gas Pipeline Co. of America," moved one step 
farther from the traditional method of rate-determination de- 

veloped under Smyth v. Ames.* Various writers have indicated that the 
decision was the forerunner of the adoption of the prudent-investment 
theory as the proper method of rate-determination.’ Although the present 
writer has no fault to find with prudent investment as a theory of rate- 
determination, he believes that more emphasis should and can be given to 
the reasonable rate or price approach as developed in the price-fixing 
cases under the due process clauses for the regulation of minimum and 
maximum prices in competitive industry. There is little difference be- 
tween determining a rate-schedule for a utility and fixing prices for com- 
petitive industry. In seeking to show that such transition from present 

* This paper raises the question: Can the reasoning of the price-fixing cases be applied to 
the rate-determination utility cases in place of the “fair value” approach? It was prepared 
prior to the decision of the United States Supreme Court in Federal Power Com’n, City of 
Akron and Pennsylvania Public Utility Com’n v. Hope Natural Gas Co. rendered on January 
3, 1944 Nos. 34 and 35, October Term, in which Justice Jackson in his dissent argues that gas 
is a commodity and not a service. Therefore, the rules governing the determination of a fair 
and reasonable price of the price-fixing cases should be applied, and not the “fair value’’ rule 


of the utility cases, where a service is sold. The writer does not draw this distinction between 
the sale of a commodity and a service. 


Tt Formerly with the faculty of the Pennsylvania State College, and now a member of the 
Army of the United States. 


* 315 U.S. 575 at 602 (1942). 
* 169 U.S. 466 (1898). 


3 Hale, Does the Ghost of Smyth v. Ames Still Walk?, 55 Harv. L. Rev. 1116 (1942). Bauer, 
Supreme Court Hints New Utility Rate Base, National Municipal Review, May, 1942, p. 254. 
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“fair return on the fair value of the used-and useful property” approach to 
some other test‘ is possible under the present legal precedents, this paper 
in Part/T discusses Smyth v. Amés, the’ cases prior to Smyth v. Ames, and 
the decisions subsequent thereto. Part II summarizes the price-fixing 
cases and attempts to correlate. the line of reasoning in this group of de- 
cisions to the public utility field. 


PART I 


The rule of Smyth v. Ames’ is the basic principle of modern public utility 
valuation. It is not important because it says that there must be no con- 
fiscation of property, but because it sets forth the method to be employed 
in valuing public utility property so that there will be no confiscation in 
establishing the rate of return. The rule lists many factors that must be 
considered by the rate-fixing body and given some weight in its decision. 
This rule was amplified by later decisions until it virtually meant gpot- 
reproduction cost of the utility with emphasis upon a forecast of future 
wages and prices.’ The test of confiscation followed by Mr. Justice Harlan 
in Smyth v. Ames was very simple and practical, or so it seemed upon 
casual observation. It was the business man’s maxim that an investor is 
entitled to a return upon his investment. But Justice Harlan stated it in 
the following fashion: that the return for a public utility should be based 
upon a certain percentage of its fair value. The original statement of the 
principle has been modified and adapted to meet the problems arising 
when the rule is applied under varying and complex circumstances. The 
rule has now come to mean that the utility, after deducting legitimate 
expenses from income, excluding interest to bondholders, is entitled as a 
minimum to between four and eight per cent upon its used and useful 
property minus proper depreciation reserves. There has been little liti- 
gation over the rate of return. A peculiar twist, however, has unconscious- 
ly developed in the application of the rule. Mr. Justice Brandeis has said 
that originally the Smyth rule was intended as the minimum limit of the 


4 Cook, Eight Methods of Rate Determination, Bulletin No, 3, 1942, Bureau of Business 
Pennsylvania State College. Herein as applicable to public utilities the author enu- 

merates the following suggestions: “Other methods of rate-determination include (1) What 
may be called the competitive bases; (2) One seeking a reasonable charge to the consumer; 
(3) One having regard for compensatory factors; (3) One employing a certain percentage of 
gross sales; (5) One attempting to find a just price; (6) A recommendation for no regulation.” 


5 169 U.S. 466 (1898). 


‘ ‘Mr. Justice Butler and many “experts” in the field seemed to believe, until the Los Angeles 
» 1933, that spot reproduction was the only method - valuation sanctioned by the 
court. J 
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return to be allowed the utility, the test of a compensatory rate.’ It is still 
used to ascertain the minimum return, but now it is referred to as the test: 
of a reasonable rate,* the upper limit under the Smyth rule.? 

But the greatest amount of fantasm grew up upon the term fasr valu- 
ation. True, Harlan listed items that must be considered in finding a fair 
valuation, but the federal and state courts have assumed that they could 
determine the weight to be given the various factors in determining fair 
valuation, There are states that emphasize the original cost of the utility; 
others, the prudent-investment theory. Until 1933 the United States 
Supreme Court seemed to have stressed the economist’s point of view 
that the exchange value of a thing is what it will fetch today in the mar- 
ket. Since the utility will not be sold in the market, the Court built up the 
fiction of reproduction cost mow. There are at present volumes of cases in 
legal reports and thousands of words in economic and engineering treatises 
as to what constitutes reproduction cost, Today there is a trend toward a 
return to the fundamental principle of confiscation of property—em- 
phasis upon no particular method of valuation. New methods of establish- 
ing the net return of a utility are being used and approved by the courts, 
Part I of this paper comprises an analysis of Smyth v. Ames, the legal 
decisions which preceded it and the cases subsequent to the enunciation of 
the rule. 

A. Smyth v. Ames 


Smyth v. Ames is the outstanding case in public utility law. Students of 
the field are inclined to begin all discussion of public utility regulation 
and valuation with this case. This emphasis upon Harlan’s decision is not 
to be criticized. It was a definite statement by the Court as to the method 
to be employed by the courts in establishing the net return to be allowed 
a utility.’° Since this case apparently summarized all previous law, pre- 
ceding cases have been overlooked. Inasmuch as all utility cases sub- 


7 Note the terminology in Hale, Commissions, Rates, and Policies, 53 Harv, L. Rev. 1103 
at 1114-1115, wherein Professor Hale speaks of an upper and a lower limit to reasonableness; 
costs are important in determining either rate, but are not the sole criterion. He also indi- 
cates that a rate may be reasonable to the carrier, but prejudicial to the shipper. In the 
instant paper the lower limit is described as a compensatory return; the upper limit as a reason- 
able return. 


* Brandeis’s dissent in State of Missouri ex rel. Southwestern Bell Telephone Co. v. Public 
Service Commission, 262 U.S. 276 (1923). 


» See latter part of Smyth rule as quoted in footnote 14 of this paper. 


*° Brandeis and Holmes in the dissent of Southwestern Bell Telephone Co. v. Public Service 
Commission, 262 U.S. 276 (1923) contended that the rule was established for the courts in 
review and not for the commission. But since the courts ultimately pass upon the valuations 
of the commission, the commissions try to meet the test that the courts will apply. 
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sequent to the case have either quoted from it or impliedly done obeisance 
to it, Smyth v. Ames has become almost a truism to lawyers, accountants, 
economists, and engineers interested in the public utility field. Therefore, 
in tracing the development of the present rule of public utility valuation 
it is only proper that this case should be first considered. 

The case of Smyth v. Ames concerned the fixing of rates for certain rail- 
roads operating within the state of Nebraska. The railroads argued that 
the rates established by the legislature of the state were confiscatory. The 
state contended that they were not. The net return that a railroad should 
have is difficult to determine when one views the railroad as a compact 
unit functioning solely within a state and without any competition. 
Should it be allowed a return based upon the value of its assets? May such 
charges not be unreasonable? But should not the bondholders and stock- 
holders be protected, and receive a return upon their investment? How- 
ever, suppose that the money was invested unwisely, asset accounts 
padded, fictitious salaries and other expense items of a similar nature 
allowed to swallow much of the capital? Not only did Mr. Justice Harlan 
have to find the answer to these questions, but his problem was compli- 
cated by the fact that he had to establish the rates of return for several 
railroads, all built under different circumstances and operating under 
varying degrees of competition. Further, some of the railway lines were in- 
terstate in character, so that the burden of establishing a rate applicable 
to the portion of the line within the boundaries of the regulating state had 
to be considered. 

In reaching his decision Harlan had the following data with which to 
work. First, the early cases enunciating the principle that a carrier is 
entitled to compensation for the use of its property. In summarizing these 
cases he stated the rule to be that: 

A state enactment, or regulations made under the authority of a state enactment, 
establishing rates for the transportation of persons or property by railroad that will not 
admit of the carrier earning such compensation as under all the circumstances is just 
to it and to the public, would deprive such carrier of its property without due process 


of law and deny to it the equal protection of the laws, and would therefore be repug- 
nant to the Fourteenth Amendment of the Constitution of the United States." 


The judge in the lower court more concretely expressed his conception of 
the law when he stated that a person was deprived of his property with- 
out due process of law when he was not permitted to earn a just return 
upon the property.” Thus the principle of confiscation of property was 
™ Smyth v. Ames, 169 U.S. 466 at 526 (1898). 
*2 Ames v. Union Pacific Ry., 64 F. 165, 176 (1894). 
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definitely extended in words rather than implications, that the income 
from property was protected as well as the principal itself. Secondly, 
Harlan had the financial statements of the railroads, with their operating 
expenses and income for the past three years. Thirdly, he had a report, 
prepared by the Board of Secretaries of Nebraska, which included all 
pertinent data in respect to the railroads seeking to avoid the stipulated 
rates. In this report was a valuation of the utilities at reproduction cost. 

The results of the judge’s deliberations indicated to him that the rates 
as established by the state commission and applied to the contestants 
were confiscatory. However, in reaching that conclusion the judge had to 
dispose of the arguments of the attorneys on both sides. In ascertaining 
whether the rates were confiscatory the judge considered the operating 
expenses and income of the railroads."’ Herein, we find a definite reliance 
in the decision, not upon the factors under the so-called Smyth rule, but 
upon expenses and income. The attorneys for the railroads, however, 
wanted more than a compensatory rate: they asked that they be given a 
rate sufficient to cover operating expenses, interest on bonds, and a 
dividend on all of their stock. The spectre of padded asset accounts, 
fictitious expense items, and unwise expenditure of money invested was 
perceived by Harlan in this contention of the railroads. To combat that 
danger he enunciated the famous rule of Smyth v. Ames.4 Although the 
elements of the rule were not specifically weighed and discussed in this 
decision, there is evidence that they were contained in the report of the 


13 Pp. 528-43. 


14 “Tf a railroad corporation has bonded its property for an amount that exceeds its fair 
value, or if its capitalization is largely fictitious, it may not impose upon the public the burden 
of such increased rates as may be required for the purpose of realizing profits upon such exces- 
sive valuation or fictitious capitalization; and the apparent value of the property and franchises 
used by the corporation, as represented by its stocks, bonds and obligations, is not alone to be 
considered when determining the rates that may be reseonably charged. 

. The corporation may not be required to use its property for the benefit of the public 
without receiving just compensation for the services rendered by it. 

“We hold, however, that the basis of all calculations as to the reasonableness of rates to be 
charged by a corporation maintaining a highway under legislative sanction must be the fair 
value of the property being used by it for the convenience of the public. And in order to ascer- 
tain that value, the original cost of construction, the amount expended in permanent improve- 
ments, the amount and market value of its bonds and stock, the present as compared with the 
original cost of construction, the probable earning capacity of the property under i 
rates prescribed by statute, and the sum required to meet operating expenses, are all matters 
for consideration, and are to be given such weight as may be just and right in each case. We do 
not say that there may not be other matters to be regarded in estimating the value of the 
property. What the company is entitled to ask is a fair return upon the value of that which it 
employs for the public convenience. On the other hand, what the public is entitled to demand 
is that no more be exacted from it for the use of a public highway than the services rendered by 
it are reasonably worth.” 169 U.S. 466, 544-547 (1898). 
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Board of Secretaries of Nebraska which was referred to by Harlan on 
page 549 of his decision. 

The rule itself appears to contain an upper and a lower limit, a reason- 
able and a compensatory rate. 

What the company is entitled to ask is a fair return upon the value of that which it 
employs for the public convenience. On the other hand, what the public is entitled to 
demand is that no more be exacted from it for the use of a public highway than the 
services rendeted by it are reasonably worth. 

Prior to Smyth v. Ames the cases had developed the rule that a utility 
must have a just compensation for the use of its property or it would be 
deprived of its property without due process of law. This rule was rather 
nebulous; there was no definite test to apply. Smyth v. Ames supplied a 
test, comprising many diverse elements, and brought utility regulation 
out of the sphere of the law and into the classrooms of the economist and 
the engineer. 


B. Cases Prior To Smyth v. Ames 


The cases dealing with rate-making prior to Smyth v. Ames fall into two 
categories: those developing the principle of public utility regulation by 
the state, and those enunciating the rule that a utility is entitled to a fair 
return on its property. Munn v. Illinois" is the outstanding case in the 
first group, whereas the second group has no prominent case, but there is a 


groping toward an unseen but desired end, a measure of a fair return. This 
end was apparently reached in Smyth v. Ames. But this paper by the use 
of hindsight will endeavor to raise a doubt as to-whether or not Smyth v. 
Ames was merely a stopping point and as to whether we are not in fact 
still seeking a definite method of ascertaining a fair return to a utility 
enterprise. 

For purposes of discussing the cases in the clearest manner possible 
they will be presented in chronological order; and at the end of this 
section a summary of their principles-will be inserted. 

The earliest form of rate-regulation acknowledged by the United States 
Supreme Court in respect to utilities was competition, plus the possible 
threat of government intervention. But the subsequent development of 
the utility after Baltimore & Ohio Railroad Co. vy. Maryland,” indicated 
that communities received the most efficient service in the absence of 
competition among utilities. This factor made rate-regulation in some 
form imperative. However, in the above case we find this statement in the 
headnotes: 


1594 U.S. 113 (1876) . *6 91 Wall. (U.S.) 456 (1874). 
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Relief from onerous and burdensome rates of transportation imposed under State 
authority must be sought in the competition of different lines, and, perhaps, in the 
power of Congress to establish post roads and facilitate military and commercial inter- 
course between the different parts of the country.’ 


A reading of the case will indicate that herein the state is seeking one-fifth 
of the income of the railroad, reserved to the state by the charter granted 
to the utility. The court, unperturbed by the problem of state regulation 
of utilities, naively states that competition will cure the tendency of the 
utility to charge a burdensome rate, but that in the event that no com- 
petition develops, there is the threat of government intervention by means 
of government competition under the military power to establish post 
roads and promote commerce between the different parts of the country. 
Two years later, when Illinois attempted to fix the maximum rate that 
warehouses might charge, the United States Supreme Court in Munn v, 
Illinois could not dodge the issue of state regulation. Three problems con- 
fronted the judges in this case: Could the state regulate utilities? If so, 
was a grain elevator a utility? What was a fair return? The case is famous 
because the decision answered the first two questions. It did not answer 
the last question. In expounding its theme the Court went back to English 
law and discovered that in England inns, ferries, common carriers, hack- 
men, bakers, millers, wharfingers, auctioneers, and chimney sweeps were 
permitted to make a reasonable charge established by the state, They 
were classified as public utilities. Note that the idea of the reasonable 
charge being based upon the investment in the inn, ferry; or broom of the 
- chimney. sweep did not trouble the English courts. The Court in stating 
its argument says that prior to the Fourteenth Amendment it was not 
thought that statutes regulating the use of property deprived a person of 
his property without due process of law."* In the Fourteenth Amendment 
we have the crux of the peculiar slant that utility rate-regulation has 
taken in the United States. In the gradual expansion of the interpretation 
of the due process clause as applied to utility rate-determination we find 
fiction built upon fiction; in the absence of this clause the value of the 
property of the utility would play no major part in determining the net 
return that a utility should have.” 
11 Ibid. at 457. 


8 The English common law has always recognized the principle that a person could not be 
deprived of his property without due process of law. 


*9In rate-making abroad there is no problem of valuation. Costs are emphasized as well 
as techniques for getting the most income from a piece of equipment. This is particularly true 
in England and Germany. Batson, The Price Policies of German Public Utility Undertakings, 
ch. IV, pp. 60-74 (1933). 
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Munn v. Illinois established the rule that a state could regulate the 
maximum rates to be charged by a utility; secondly, it placed grain eleva- 
tors in the public utility class along with inns, ferries, and chimney sweeps. 
But the case did not answer the last question, what is a fair return, al- 
though a significant rule was stated by the Court. After asserting that 
grain warehouses may charge reasonable maximum rates fixed by the 
legislature under its police power, the remark was made that only in 
private contracts does a court pass on the question of the reasonableness 
of the rates, or where the public interest is affected only when the legis- 
lature has made no statutory enactments as to what is reasonable. Here is 
an assertion which would place the test of reasonableness solely within 
the power of the legislatures. Subsequently, we shall note the discard of 
this idea and the resultant increase in the power of the court in rate- 
determination cases. 

In line with Munn v. Illinois, cases which followed for a seven-year span 
upheld the fixing of maximum rates by the state. The Court in the three 
decisions of Chicago, Burlingion & Quincy R.R. Co. v. Iowa,” Peik v. 
Chicago & Northwestern Ry. Co.,” and Ruggles v. Illinois did not mention 
the capital invested by the railroads or the rate of return that they should 
have. But in the Railroad Commission Cases** the decisions take a dif- 
ferent turn. In these decisions the Court for the first time approached the 
problem of determining what was a reasonable return. The judge in his 
decision did not stipulate that the utility should have a reasonable return 
on the value of its property, but such a principle was part of the state 
regulations upheld by the decision. The cases arose when the railroads in 
the state of Mississippi sought to prohibit the state from enforcing certain 
regulations against them. These regulations included the regulation of 
rates. In discussing the problem of confiscation and what constitutes a 
reasonable return the Court said: 


From what has thus been said, it is not to be inferred that this power of limitation 
or regulation is itself without limit. This power to regulate is not a power to destroy, 
and limitation is not the equivalent of confiscation. Under pretence of regulating fares 
and freights, the State cannot require a railroad corporation to carry persons or 
property without reward; neither can it do that which in law amounts to a taking of 
private property for public use without just compensation, or without due process of 
law. What would have this effect we need not now say, because no tariff has yet been 
fixed by the commission 


2° 94 U.S. 145 (1876). 
t 94 U.S. 164 (1876). 23 116 U.S. 307 (1886). 
= 1708 U.S. 526, 531 (1883). *4 Ibid. at 331. 
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Thus we find the principle settled that a railroad company is entitled to a 
reward for carrying persons, and the added dictum that the rate may not 
be so low as to deprive the utility of its property without due process of 
law. The case did not establish a method of determining what is a reason- 
able rate, but the Court still followed the rule in Munn v. Illinois that 
it is within the sphere of the legislature to determine what is a reasonable 
rate. 

However, in Dow v. Beidelman,* the Court directly tussled with the 
problem of whether a specific rate of return would deprive a railroad of its 
property without due process of law. A perusal of the decision shows that 
the Court again side-stepped the responsibility of setting forth what con- 
stituted a reasonable rate by holding that no proof was presented to it of 
the cost of the bonded debt, the amount of capital stock, or the price paid 
by the corporation for the road. Note that the proof requested implied 
that the Court felt that the due process clause protected the original in- 
vestment and not reproduction cost of the property. As a test of the 
original investment the bonded indebtedness and the outstanding stock 
would be acceptable evidence. 

The doctrine that the legislature and not the courts fixed a reasonable 
charge is still vigorously asserted by the Dow case: 


Where property has been clothed with a public interest, the Legislature may fix a 
limit to that which in law shall be reasonable for its use. This limits the courts, as well 
as the people. If it has been improperly fixed, the Legislature, not the courts, must be 
appealed to for the change [citing cases].* 


No further addition of importance to the existing law was made by 
Georgia R.R. and Banking Co. v. Smith?’ wherein the right of the state to 
regulate the railroads by fixing a maximum rate per mile was upheld. 
Stress was laid upon the interest of the public; but the rule was enunciated 
that the state could not take the property of the utility for public use with- 
out just compensation, thus anticipating Chicago, Milwaukee and St. Paul 
Ry. Co. v. Minnesota," the case following, which overruled the above 
quotation from the Dow case. Chicago, Milwaukee and St. Paul Ry. Co. v. 
Minnesota hinged upon procedural rights of due process of law. The de- 
cision held the rates established by Minnesota to be unconstitutional 
because there was no appeal from the rates fixed by the commission. In 
going further the Court apparently overruled the previous cases making 


75 125 U.S. 680 (1888). 27 128 U.S. 174, 180 (1888). 
*6 Ibid. at 688. 28 134 U.S. 418, 458 (1890). 
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the legislature the sole judge of reasonableness of rates and put such 
power in the hands of the judiciary.”® 


The question of the reasonableness of a rate of charge for transportation by a rail- 
road company, involving as it does the element of reasonableness both as regards the 
company and as regards the public, is eminently a question for judicial investigation, 
requiring due process of law for its determination. If the company is deprived of the 
power of charging reasonable rates for the use of its property, and such deprivation 
takes place in the absence of an investigation by judicial machinery, it is deprived of 
the lawful use of its property, and thus, in substance and effect, of the property itself, 
without due process of law and in violation of the Constitution of the United States; 
and in so far as it is thus deprived, while other persons are permitted to receive reason- 
able profits upon their invested capital, the company is deprived of the equal pro- 
tection of the laws.?* 


Mr. Justice Brewer in Reagan v. Farmers’ Loan & Trust Co.* applied 
the test of operating expenses and income, with consideration of the 
capital structure of the utility. Inasmuch as he found no inefficiency or 
mismanagement on the part of the utility in investing its capital, a return 
which did not permit the utility to earn one-half the interest on the 
bonded debt above operating expenses was held to be unjust and un- 
reasonable. 


It is unnecessary to decide, and we do not wish to be understood as laying down as 
an absolute rule, that in every case a failure to produce some profit to those who have 
invested their money in the building of a road is conclusive that the tariff is unjust and 
unreasonable. And yet justice demands that every one should receive some compensa- 
tion for the use of his money or property, if it be possible without prejudice to the rights 
of others. There may be circumstances which would justify such a tariff; there may 
have been extravagance and a needless expenditure of money; there may be waste in 
the management of the road; enormous salaries, unjust discrimination as between 
individual shippers, resulting in general loss. The construction may have been at a 
time when material and labor were at the highest price, so that the actual cost far ex- 
ceeds the present value; the road may have been unwisely built, in localities where 
there is not sufficient business to sustain a road. Doubtless, too, there are many other 
matters affecting the rights of the community in which the road is built as well as the 
rights of those who have built the road. 

But we do hold that a general averment in a bill that a tariff as established is unjust 
and unreasonable, is supported by the admitted facts that the road cost far more than 
the amount of the stock and bonds outstanding; that such stock and bonds represent 
money invested in its construction; that there has been no waste or mismanagement 
in the construction or operation; that supplies and labor have been purchased at the 


*? Certain authorities feel that the Court made a mistake in asserting that the statute at 


issue did not give the railway a right to a hearing before the commission. See discussion in 
Freund, The Police Power (1904). 


3° Ibid. at 458. 
3* 154 U.S. 362 (1894). 
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lowest possible price consistent with the successful operation of the road; that the rates 
voluntarily fixed by the company have been for ten years steadily decreasing until the 
aggregate decrease has been more than fifty per cent; that under the rates thus volun- 
tarily established, the stock, which represents two-fifths of the value, has never re- 
ceived anything in the way of dividends, and that for the last three years the earnings 
above operating expenses have been insufficient to pay the interest on the bonded 
debt, and that the proposed tariff, as enforced, will so diminish the earnings that they 
will not be able to pay one-half the interest on the bonded debt above the operating 
expenses; and that such an averment so supported will, in the absence of any. satis- 
factory showing to the contrary, sustain a finding that the proposed tariff is unjust and 
unreasonable, and a decree reversing it being put in force.s* 

In the above rule many of the elements. of Smyth v. Ames are found, 
However, Mr. Justice Brewer did not name all of the possible factors that 
might be considered in making a valuation when he expounded his method 
of testing a reasonable return. In the Reagaw case emphasis was placed 
upon operating expenses and income, permitting a return above operating 
expenses sufficient to attract capital to the industry, This test will appear 
again in subsequent decisions. Of course, there was always the limitation 
that if the utility were overcapitalized it would not be entitled to earn- 
ings sufficient to pay interest and dividends on such overcapitalization. 
Thus Brewer took notice of the same problem of overcapitalization that 
troubled Harlan in Smyth v. Ames, However, Brewer found no over- 
capitalization or inefficiency, whereas Harlan felt that he could not avoid 
the problem as easily as his predecessor. Harlan enunciated his famous 
rule to cover the situation in which there was padding of asset accounts, 
unwise expenditures, and inefficient management. 

After the Reagan case in chronological order comes Smyth v. Ames, 
In summarizing the decisions prior to Smyth v, Ames there are but.a few 
of them that have contributed to the modern rule of public utility valua; 
tion for rate-making purposes. The case of Baltimore & Ohio v. Maryland 
indicated that the principle of state regulation of rates to be charged by a 
utility was not yet formed. Competition, either from other privately 
owned lines or from federal agencies, was relied upon to keep reasonable 
the rates charged by the utility. But in Munn v. Illinois the issue again 
was before the Court: what about rate regulation of certain industries? 
In this case the Court said that rate regulation of public utilities was. per- 
missible by the government bodies, and cited English precedents to prove 
the point. It further classified a grain elevator as a public utility, but made 
no attempt to ascertain a reasonable rate or to set forth a method for such 
ascertainment. Nine years later the nebulous form of our present method 


3 Thid. at 412. 
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of rate determination entered the legal archives in the Mississippi statute 
stipulating that in determining the rates to be charged by the utility the 
state regulating body should consider the capital value of the utility. This 
method was not discussed by the Court, but it was in the statute upheld 
as constitutional in the Railroad Commission cases. Dow v. Beidelman is 
important merely because the Court in its decision had an inclination to 
lean toward the original investment theory, stating that it would uphold 
the state regulation in the absence of any proof of the bonded indebtedness 
of the road, the amount of its capital stock outstanding, or the price paid 
for the road. Chicago, Milwaukee and St. Paul Railway Co. v. Minnesota 
cleared the path for the great powers subsequently exercised by the courts 
in determining what was a reasonable rate. Heretofore, beginning with 
Munn v. Illinois and developed in the cases following, the principle was 
enunciated that the legislature should determine what was reasonable. If 
rates were unreasonable the remedy of the people was to act upon the legis- 
lature, not upon the courts. But the Chicago, Milwaukee and St. Paul de- 
cision took this power from the legislature and placed it in the control of 
the court. The exercise of this power was now in line with the Court’s 
previous assertions that there could be no confiscation of property; for in 
the cases previous to the Chicago, Milwaukee and St. Paul case the Court 
had apparently tied its own hands by stating that rates established by the 
legislature were reasonable. In the opinion of the writer the most practica- 
ble of all tests of reasonable return to be included up to this point chrono- 
logically is found in Reagan v. Farmers’ Loan & Trust Co. Mr. Justice 
Brewer states that a rate of return should be based upon operating ex- 
penses and income, with a return above such operating expenses sufficient 
to pay the prevailing interest rate upon capital prudently invested. The 
top limit of the return was to be reasonableness—the right of the public 
was not to be prejudiced. Harlan in his decision relied upon Brewer’s rule, 
but he attempted to amplify it further by asserting a test to be applied 
in eliminating capital imprudently invested. However, by some inter- 
preters his words have been twisted into the late rule that the net return 
to a utility is based upon a certain percentage of its reproduction value. 
In the subsequent section of this paper we shall trace the development of 
the modern interpretation. 


C. CASES SUBSEQUENT TO Smyth v. Ames 


Surprisingly few of the cases following Smyth v. Ames actually cite that 
case, although the decision appears to have its influence. It’seems to be in 
the background—like the Constitution of the United States. In the main 
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the decisions emphasize reproduction cost of the utility, ultimately 
arriving at the apex of the theory in Southwestern Bell Telephone Co. v. 
Public Service Commission,*3 wherein the theory of “spot” reproduction 
cost was enunciated. Under this theory present prices of material and 
labor are considered and an attempt is made to forecast the future and in- 
corporate such prediction in the final valuation. In this case appears Mr. 
Justice Brandeis’ strong dissent, attacking the Smyth rule. Thereafter, we 
find dissents and even the majority of the Court retreating from the 
position of the Southwestern Bell Telephone Co. case. In Los Angeles Gas & 
Electric Corp. v. Railroad Commission** the Court indicated that a valu- 
ation would not be thrown out because it was not based upon repro- 
duction cost, but all that the Court would consider would be the primary 
problem under the Constitution as to whether or not there was depriva- 
tion of property without due process of law. Following this brief summary 
of the subsequent cases, we shall consider them in chronological order. 
San Diego Land and Town Co. v. National City,* directly following 
Smyth v. Ames, is important because Mr. Justice Harlan herein explains 
his decision in Smyth v. Ames. In the San Diego Land and Town Co. case 
the judge was faced with the problem of determining the reasonableness of 
water rates, not the reasonableness of railway rates. The case is important 
for three contributions to the subject of valuation and rate-making: First, 


. Harlan reaffirmed the right of the judiciary to interfere with a rate when 
it is unreasonable. 


But it should also be remembered that the judiciary ought not to interfere with the 
collection of rates established under legislative sanction unless they are so plainly and 
palpably unreasonable as to make their enforcement equivalent to the taking of prop- 
erty for public use without such compensation as under all the circumstances is just 
both to the owner and to the public; that is, judicial interference should never occur un- 
less the case presents, clearly and beyond all doubt, such a flagrant attack upon the 
rights of property under the guise of regulations as to compel the court to say that the 
rates prescribed will necessarily have the effect to deny just compensation for private 
property taken for the public use [citing cases].* 


Secondly, in explaining the part of his decision that has become known 
as the Smyth rule Harlan stated that it was a refutation of the plaintiff’s 
contention that the plaintiff was entitled to operating expenses, interest 
on outstanding obligations, and dividends to stockholders. The judge said 
that they were not so entitled, but only to a reasonable return on the fair 
value of the property. He then reiterated his reason for stating the rule 


33 262 U.S. 276 (1923). 38 174 U.S. 739 (1899). 
4 289 U.S. 287 (1933). 36 Thid. at 754. 
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as he did, by asserting that under the plaintiff’s contention the public 
might be compelled to pay interest on overcapitalization, inefficient man- 
agement returns, and the like. However, with modern regulation of 
utility-accounting and capital structure, have not the objections which 
Harlan sought to remove been eliminated? The Smyth rule now stands as 
the inception of the present method of public utility valuation. 

Thirdly, the San Diego case enunciated that 
what the company is entitled to demand, in order that it may have just compensation, 
is a fair return upon the reasonable value of the property at the time it is being used 
for the public.37 « 

Later cases ignore Smyth v. Ames, and quote the above portion of San 
Diego Land Co. v. National City. 

Note that Mr. Justice Brewer three years subsequent to Smyth v. Ames 
summarized the decisions from Munn v. Illinois to the previous San Diego 
case, including Smyth v. Ames, and failed to discover that they included 
any test of reasonableness. 

In the light of these quotations, this may be affirmed to be the present scope of the 
decisions of this court in respect to the power of the legislature in regulating rates: As 
to those individuals and corporations who have devoted their property to a use in 
which the public has an interest, although not engaged in a work of a confessedly pub- 
lic character, there has been no further. ruling than that the State may prescribe and enforce 
reasonable charges. What shall be the test of reasonableness in those charges is absolutely 
undisclosed. (Italics added.) 


The above words were written in Cotting v. Kansas City Stock Yards 
Co.,** wherein regulations fixing rates and affecting other matters per- 
taining to a particular stockyard company were held unconstitutional un- 
der the equal protection clause because of their limited application to one 
company.*” 

In 1902 Mr. Justice Holmes was confronted with the reasonableness of 
a rate structure for a company which had made injudicious expenditures 
and had built its plant large for an anticipated future demand. The water 
company in San Diego Land and Town Co. v. Jasper,” did not obtain rates 
sufficiently high to enable them to maintain the larger plant. Holmes 
herein relied on the previous San Diego case, definitely discarded the 
theory of original cost, denied a return on the excess plant, and struggled 
with the concept of value. In quoting from the decision we find that 
Holmes said: 

37 Ibid. at 757. 3* 183 U.S. 79, 91 (1901). 

39 The “value of service” rule was laid down in the Cotting case. Hale, op. cit. supra at 1129. 

# 189 U.S. 439 (1903). 
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The main object of attack is the valuation of the plant. It no longer is open to dis- 
pute that under the Constitution “what the company is entitled to demand, in order 
that it may have just compensation, is a fair return upon the reasonable value of the 
property at the time it is being used for the public.” # 


Thus we see the emphasis upon the then value of the plant. 

In his dissertation upon value Holmes tries to reconcile the exchange 
concept of value in its application toa neility. which will never be sold in 
the market. He says, 


Of contunn 1 tecbibel te eeteande:tien siabsaleion that value expressed in money de- 
pends on what people think at the time. That determines what they will give for the 
thing, and whether they think rightly or wrongly, if they or some of them will give a 
certain price for it, that is its value then. Nevertheless, it has been held, under some 
circumstances, even in ordinary suits, that when events have corrected the prophecy of 
the public, the facts may be shown and a more correct valuation adopted.” 


Inasmuch as subsequent cases will show that Holmes is out of sympathy 
with emphasis upon reproduction cost, he insists in the above case that 
the method of rate determination followed by the commission is none of 
the court’s concern, 

The two San Diego cases were followed in Stanislaus County v. San 
Joaquin and King’s River Canal and Irrigation Co,** Mr. Justice Peckham 
in writing the opinion of the Court held that the company was not en- 
titled to a return on the original value, for there had been original losses, 
caused by inefficiency and injudicious courses of action. The company 
sought a return of eighteen and one-half per cent on its original cost. 


In San Diego Land Company 0. National City, 174 U.S. 739, it was held, (following 
Smyth v. Ames, 169 U.S. 466, 543, 544,) that what the company was entitled to demand 
in order that it might have just compensation was a fair return upon the reasonable 
value of the property at the time it was being used for the public. The appellants in 
that case contended that in fixing what were just rates the court should take into con- 
sideration the cost of the plant and of its annual operation, the depreciation of the 
plant, and a fair profit to the company above its charges for its services. It was ob- 
served by the court that undoubtedly all these matters ought to be taken into consid- 
eration and such weight be given them, when rates are being fixed, as under all the cir- 
cumstances would be just to the company and to the public. The same principle is re- 
affirmed in San Diego Land etc. Company v. Jasper, 189 U.S. 439, 442. 

After taking such facts into consideration, the company might still be directed to 
receive rates that would be nothing more than a fair and just compensation or return 
upon the reasonable value of the property at the time it was being used for the supply- 
ing of the water to the public. 

Much of the capital was invested between twenty and thirty years ago, and to be 
able still to realize six per cent upon the money originally invested is more than most 


# Thid. at 442. # Ibid. at 444. 43 192 U.S. 201 (1904). 
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people are able to accomplish in any ordinary investment, and more than is necessary 
in order to give just compensation for property at the time it is used for the public 
purpose originally intended. 


Thus, we observe that a return of six per cent upon an established in- 
dustry is sufficient under the Constitution of the United States. 

City of Knoxville v. Knoxville Water Co.* is important because it held 
that cost of reproduction in the valuation of property was acceptable, if 
depreciation was considered. This is the first case specifically endorsing 
cost of reproduction as a method of determining fair value. Further, the 
problem of including going-concern value was faced, but no decision made 
upon it. Stocks and bonds of the company were ignored in reaching the 
valuation figure, because the company was overcapitalized. The rule of 
Smyth v. Ames was not cited. The Court’s emphasis upon expenses and 
income is noted in the fact that the rates of the commission were upheld 
on the ground that the company failed to introduce evidence in subse- 
quent years of earnings, gross and net income, under the alleged con- 
fiscatory rates. There was indication that the company’s earnings had in- 
creased although the property devoted to the use of the public had also 
increased. 

Willcox v. Consolidated Gas Co.” reveals the judge’s dissatisfaction with 
the “fair-value method” of rate-determination and his desire to rely upon 
an actual test operation under the proposed rates. He enunciates the pos- 
sibility that lower rates would probably give greater returns. 


The value of real estate and plant is to a considerable extent matter of opinion, and 
the same may be said of personal estate when not based upon the actual cost of mate- 
rial and construction. Deterioration of the value of the plant, mains, and pipes is also 
to some extent based upon opinion. All these matters make questions of value some- 
what uncertain; while added to this is an alleged prospective loss of income from a re- 
duced rate, a matter also of much uncertainty, depending upon the extent of the re- 
duction and the probable increased consumption, and we have a problem as to the 
character of a rate which is difficult to answer without a practical test from actual op- 
eration of the rate. Of course, there may be cases where the rate is so low, upon any 
reasonable basis of valuation, that there can be no just doubt as to its confiscatory na- 
ture, and in that event there should be no hesitation in so deciding and in enjoining its 
enforcement without waiting for the damage which must inevitably accompany the 
operation of the business under the objectionable rate. But where the rate complained 
of shows in any event a very narrow line of division between possible confiscation and 
proper regulation, as based upon the value of the property found by the court below, 
and the division depends upon opinions as to value, which differ considerably among 
the witnesses, and also upon the results in the future of operating under the rate ob- 


44 Tbid. at 215, 216. 


45 212 U.S. 1 (1909). 46 212 U.S. 19, 22 (1909). 
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jected to, so that the material fact of value is left in much doubt, a court of equity 
ought not to interfere by injunction before a fair trial has been made of continuing the 
business under that rate, and thus eliminating, as far as is possible, the doubt arising 
from opinions as opposed to facts. 

There is no particular rate of compensation which must in all cases and in all parts 
of the country be regarded as sufficient for capital invested in business enterprises. 
Such compensation must depend greatly upon circumstances and locality; among other 
things, the amount of risk in the business is a most important factor, as well as the lo- 
cality where the business is conducted and the rate expected and usually realized there 
upon investments of a somewhat similar nature with regard to the risk attending them. 
There may be other matters which in some cases might also be properly taken into ac- 
count in determining the rate which an investor might properly expect or hope to re- 
ceive and which he would be entitled to without legislative interference. The less risk, 
the less right to any unusual returns upon the investments. One who invests his money 
in a business of a somewhat hazardous character is very properly held to have the 
right to a larger return without legislative interference, than can be obtained from an 
investment in Government bonds or other perfectly safe security 

In an investment in a gas company, such as complainant’s, the risk is reduced al- 
most to a minimum And, so far as it is given us to look into the future, it seems 
as certain as anything of such a nature can be, that the demand for gas will increase, 
and, at the reduced price, increase to a considerable extent. An interest in such a busi- 
ness is as near a safe and secure investment as can be imagined with regard to any pri- 
vate manufacturing business, although it is recognized at the same time that there is a 
possible element of risk, even in such a business. 

The elevated railroads in New York when first built charged ten cents for each pas- 
senger, but when the rate was reduced to five cents it is common knowledge that the 
receipts were not cut in two, but that from increased patronage the earnings increased 


from year to year, and soon surpassed the highest sum ever received upon the ten cent 
rate.47 


Nowhere in the decision was the Smyth rule cited by the Court. No 
goodwill was allowed to the gas company, for a monopoly has no goodwill. 
However, the Court permitted the franchise to be included in the valu- 
ation figure where states allow the franchise to be capitalized. It must be 
placed in the valuation computation at such capitalization, not at an in- 
creased value. 

Lincoln Gas Co. v. Lincoln* was practically a repetition of the Knoxville 
Water Co. case, for the Court upheld reconstruction value, then de- 
preciation to date. The entire decision hinged upon the proper amount of 
depreciation. The Smyth rule was not cited; however, the rule of the San 
Diego case, that a company is entitled to a fair return upon the value of 
the property at the time of the inquiry, was quoted. ° 

The Court assumed that cost of reconstruction equaled the then value. 


47 Ibid. at 42, 48, 49, 51. 48 223 U.S. 349 (1912). 
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Heretofore the cases had held that utilities were entitled to a fair return 
on their fair value. The Smyth case enumerated certain factors that were 
to be weighed in finding fair value. Reproduction cost was one of these 
factors. The Knoaville decision was an endorsement of reproduction cost 
as representing the fair value in that particular case. But in the Lincoln 
Gas Co. case the Court tends to treat fair value and cost of reconstruction 
as interchangeable. , 

Cost of reproduction and fair value are not identical. Cost is only one 
element in determining value. The cost of reproduction, less depreciation, 
of the leading hotel ina one-industry town after the industry has quit the 
town may be ten times the exchange value of the hotel property. Never- 
theless, until the Los Amgeles Gas & Electric Co. case the Court gives 
more and more Weight to reproduction cost in determining fair value. 

In the Minnesota Rate Cases the Court for the first time applied the 
fair-value rule of the San Diego cases to a railway rate case. Under this de- 
cision land and railway rights of way should be valued at market value 
for normal purposes, not for railway uses. Operating property only was 
to be included in the fair value of the property, not stocks and bonds. 
Although the Court talked about fair value, the figures used by the 
Court in ascertaining fair value were computed upon the basis of repro- 
duction cost. The Court indicated that to arrive at fair value this com- 


putation should be depreciated, for the property was not new. The two 
San Diego cases, the Willcox case, and Smyth v. Ames were cited. Since 
the decision explains the constitutional basis for the fair-value approach, 
that explanation will be included at this point. 


It is clear that in ascertaining the present value we are not limited to the considera- 
tion of the amount of the actual investment. If that has been reckless or improvident, 
losses may be sustained which the community does not underwrite. As the company 
may not be protected in its actual investment, if the value of its property be plainly 
less, so the making of a just return for the use of the property involves the recognition 
of its fair value if it be more than its cost. The property is held in private ownership 
and it is that property, and not the original cost of it, of which the owner may not be 
deprived without due process of law. But still it is property employed in a public call- 
ing, subject to governmental regulation and while under the guise of such regulation 
it may not be confiscated, it is equally true that there is attached to its use the condi- 
tion that charges to the public shall not be unreasonable. And where the inquiry is as 
to the fair value of the property, in order to determine the reasonableness of the re- 
turn allowed by the rate-making power, it is not admissible to attribute to the property 
owned by the carriers a speculative increment of value, over the amount invested in 
it and beyond the value of similar property owned by others, solely by reason of the 


49 230 U.S. 352 (1913). 
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fact that it is used in the public service. That would be to disregard the essential con- 
ditions of the public use, and to make the public use destructive of the public right.s° 


Mr. Justice Hughes in the Missourt Rate Cases™ followed the decision 
in the Minnesota Rate Cases; however, he clarified the law upon one point, 
that the assessment figures were not acceptable as representing the 
utility’s value without showing the method of appraisement. 

San Joaquin Co. v. Stanislaus County* held that water rights of an 
irrigation company could be included in the valuation for rate-making 
purposes. 

The Knoxville Water Co. case did not decide the issue as to whether or 
not going-concern value should be included in the rate base, although the 
problem was commented upon by the Court in its decision. This problem 
was resolved in favor of the utility in Des Moines Gas Co. v. Des Moines, 
wherein the inclusion of going-concern value in the rate base. was ap- 
proved. In this latter decision the Court also halted the trend of the 
reproduction theory in its headlong dash towards absurdity, by stating 
that in the application of the reproduction theory the expense of taking up 
and putting down the pavement over the gas mains was not to be in- 
cluded in the rate base. 

Denver v. Denver Union Water Co.,*+ followed the Des Moines case by 
holding that under the reproduction theory a utility should be valued as a 
business in use; in short, going-concern value should be included. Water 
rights were excluded in this particular case. The rule of the San Joaquin 
Co. case was limited by the refusal of the Court to pass on the question 
of whether or not water rights should be included in the rate base. Under 
the state law of Colorado they were excluded. 

The inclusion of going-concern value in the rate base led to the de- 
cision in Galveston Electric Co. v. Galveston,® wherein a street railway 
company was not permitted to capitalize previous losses as.a measure of 
going-concern and development cost value which would be included in the 
rate base. 

The high-water mark of reproduction cost as a theory of valuation was 
reached in Southwestern Bell Telephone Co. v. Public Service Commission® 
wherein the theory of spot-reproduction cost was advocated.*’ Under this 


8° Thid. at 454. 

St 230 U.S, 352, 474 (1913). 54 246 U.S. 178 (1918). 
5? 233 U.S. 454 (1914). 58 258 U.S. 388 (1922). 
83 938 U.S. 153 (1913). 36 262 U.S. 276 (1923). 


87 When the Court became reconciled to the proposition that reproduction cost should be 
considered in making its valuations, the further problem presented itself: reproduction cost 
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method not only are present prices considered but an attempt is made to 
forecast the future trend of prices, for the rate will be in effect in the 
future. Mr. Justice McReynolds writing the majority opinion says: 


It is impossible to ascertain what will amount to a fair return upon properties de- 
voted to public service without giving consideration to the cost of labor, supplies, etc., 
at the time the investigation is made. An honest and intelligent forecast of probable 
future values made upon a view of all the relevant circumstances, is essential. If the 
highly important element of present costs is wholly disregarded such a forecast be- 
comes impossible. Estimates for tomorrow cannot ignore prices of today.s* 


In speaking of operating expenses the Court said that the commission 
must accept the operating expenses charged by the company, unless an 
abuse of discretion is shown. 


Perhaps this case is more important for the dissent of Brandeis and 
Holmes. Unable to follow the Court to the extreme position of spot-re- 


production cost, we find the first strong expression against Smyth v. Ames 
in these words: 


The so-called rule of Smyth 0. Ames is, in my opinion, legally and economically un- 
sound. The thing devoted by the investor to the public use is not specific property, 
tangible and intangible, but capital embarked in the enterprise. Upon the capital so 
invested the Federal Constitution guarantees to the utility the opportunity to earn a 
fair return. Thus, it sets the limit to the power of the State to regulate rates. The Con- 
stitution does not guarantee to the utility the opportunity to earn a return on the value 
of all items of property used by the utility, or of any of them. The several items of 
property constituting the utility, taken singly, and freed from the public use, may 
conceivably have an aggregate value greater than if the items are used in combination. 
The owner is at liberty, in the absence of controlling statutory provision, to withdraw 
his property from the public service; and, if he does so, may obtain for it exchange 
value. [Citing cases.] But so long as the specific items of property are employed by the 
utility, their exchange value is not of legal significance. 

The investor agrees, by embarking capital in a utility, that its charges to the public shall 
be reasonable. His company is the substitute for the State in the performance of the 
public service; thus becoming a public servant. The compensation which the Constitution 
guarantees an opportunity to earn is the reasonable cost of conducting the business. Cost 
includes not only operating expenses, but also capital charges. Capital charges cover the al- 
lowance, by way of interest, for the use of the capital, whatever the nature of the security is- 
sued therefore; the allowance for risk incurred; and enough more to altract capital. The 
reasonable rate to be prescribed by a commission may allow an efficiently managed 
utility much more. But a rate is constitutionally compensatory, if it allows to the util- 
ity the opportunity to earn the cost of the service as thus defined. [Italics added.] 


at what price level? Should there be reproduction cost at the price level when the plant was 
originally constructed, at the price level of an arbitrary year, such as 1913, or spot reproduction 
cost at present prices, or should an attempt be made to forecast future prices and reproduce 
the plant at such forecasted prices? 


5* Ibid. at 287. j 
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To decide whether a proposed rate is confiscatory, the tribunal must determine both 
what sum would be earned under it, and whether that sum would be a fair return. The 
decision involves ordinarily the making of four subsidiary ones: 

1. What the gross earnings from operating the utility under the rate in controversy 
would be. (A prediction.) 

2. What the operating expenses and charges, while so operating, would be. (A pre- 
diction.) 

3. The rate-base, that is, what the amount is on which a return should be earned. 
(Under Smyth v. Ames, an opinion, largely.) 

4. What rate of return should be deemed fair. (An opinion, largely.) 

A decision that a rate is confiscatory (or compensatory) is thus the resultant of four 
subsidiary determinations. Each of the four involves forming a judgment, as distin- 
guished from ascertaining facts. And as to each factor, there is usually room for differ- 
ence in judgment. But the first two factors do not ordinarily present serious difficulties. 
The doubts and uncertainties incident to prophecy, which affect them, can, often, be 
resolved by a test period; and meanwhile protection may be afforded by giving a 
bond. [Citing cases.] The doubts and uncertainties incident to the last two factors can 
be eliminated, or lessened, only by redefining the rate base, called value, and the meas- 
ure of fairness in return, now applied under the rule of Smyth v. Ames.5® 


In the further expounding of his dissent Brandeis asserted that the rule 
of Smyth v. Ames was laid down for the use of the court in review and not 
for the commissions to use in determining the rate of return. Further, the 
rule was established before the issuance of securities was regulated as to- 
day,®° and also before there were uniform depreciation and accounting 
systems.” He finally pointed out that cases have come to hold that a 
reasonable rate was the minimum rate, not that a compensatory rate was 
the minimum. 

Observe that Brandeis in the italicized excerpt of the dissent quoted 
asserts a rule similar to that introduced in the Reagan case; that is, the re- 
turn should be sufficient to cover operating expenses™ plus interest on 
capital. This is a compensatory rate. The top limit upon the rate charged 

59 Thid. at 290-92. 

‘ The regulation of operating companies under the Public Utility Holding Company Act 


is discussed by Meck and Cary in “Regulation of Corporate Finance and Management under 
the Public Utility Holding Company Act of 1935,” 52 Harv. L. Rev. 216 (1938). 


6: A Uniform System of Accounts for Telephone Companies was adopted in 1935 by the 
Federal Communications Commission. See American Tel. & Tel. Co. v. United States, 1929 U.S. 
232 (1936); also Wheat, The Regulation of Interstate Telephone Rates, 51 Harv. L. Rev. 846 
(1938); and Cook, Abandoned Property and the Rate Base, 17 The Accounting Review 243 
(1942). 

% Approximately eighty cents out of every dollar paid by consumers for telephone service 
goes to pay operating expenses. Wheat, op. cit., p. 857. 

3“. | |. What we need are rates just high enough to insure that the public is continuously 
furnished with the utility services it needs at the minimum cost to itself. The ‘prudent invest- 
ment’ theory, or the ‘cost of reproduction’ theory, or a rate-making theory that ignored valua- 
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by the utility would be a reasonable charge to the public. In elaborating 
upon his rule Brandeis shows that income and expense are the only factors 
in present-day rate determination that may be ascertained with any 
exactness. Subsequent discussion will further consider this position. 

As if to bolster the reproduction theory of valuation, following the on- 
slaught upon it by Brandeis and Holmes, Mr. Justice Butler in Bluefield 
Water Works & Improvement Co. v. Public Service Commission,“ re- 
affirmed Smyth v. Ames, and stated that the reproduction theory must be 
considered in obtaining fair value. It is erroneous for the commission to 
fail to consider it. This decision was in the same volume as the Southwest- 
ern Bell Telephone case and held a return of six per cent on the fair value 
to be inadequate for a water company. 

The ingenuity of the court was taxed to the utmost to uphold the “re- 
capture clause” under the fair,value fiction of rate regulation established 
by Smyth v. Ames. Mr. Justice Taft in Dayton—Goose Creek Ry. v. United 
States®s followed the letter of the rule and established a rate based upon the 
aggregate value of the railroads in the United States. Inasmuch as the 
Minnesota Rate Cases permitted the classification of railways, a rate being 
confiscatory as to one and not confiscatory as to another, the Court 
finally arrived at the conclusion that excess profits could be taken from 
the roads making great profits, thus reducing them to a reasonable rate for 
the particular road, and paying this excess to the weak roads. Although 
this plan strengthened the railways of the nation, it might have foundered 
on the proposition that any road which had such an excessive profit that 
it could contribute the surplus above a fair profit to a fund must certainly 
have customer rates too high, and thus be earning an unreasonable return 
—thus breaking the upper limit of the Smyth rule. 

Mr. Justice Sutherland in Ohio Utilities Co. v. Commission, merely 
added to the developing rule the norm that in reproduction cost organiza- 
tion expenses should be included. Proof of original expenditures, made in 
organizing the utility, would be helpful, but not indispensable. The repro- 


tion altogether, must be judged not by its moral grandeur, nor by the elegance of its legal 
logic, but by the degree to which it promises to accomplish that end. 

“The ‘fairness’ of utility rates depends entirely upon how they function. And from a func- 
tional viewpoint, what is needed is rates that will yield a return just sufficient to keep attract- 
ing the necessary new capital into utilities, but no higher.” New York Times, editorial, Nov. 
3, 1937- 


$4 262 U.S. 679 (1923). $s 263 U.S. 456 (1924). 


6 No shipper contested this case. However, Mr. Justice Taft pointed out on pp. 483-85 that 
the rates were reasonable as to the shippers, but unreasonable as to the pafticular roads. 


$7 267 U.S. 359 (1925). 
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duction-cost theory was assumed by the Court to be proper in determin- 
ing fair value. 

The position of the customer was clarified in Board of Commissioners v. 
New York Telephone Co. In this case the argument was made that the 
customers had an interest in the profits made by the utility. However, the 
Court said: 


Customers pay for service, not for the property used to render it. Their payments 
are not contributions to depreciation or other operating expenses, or to capital of the 
company. By paying bills for service they do not acquire any interest, legal or equita- 
ble, in the property used for their convenience or in the funds of the company: Property 
paid for out of moneys received for service belongs to the company, just as does that 
purchased out of proceeds of its bonds and stock. 


An injunction was sustained against the service commission prohibiting 
them from enforcing confiscatory rates. The test of a reasonable return on 
the value of the property used was applied. No mention was made of re- 
production cost. 

Spot-reproduction cost was again clarified by the Court in McCardle v. 
Indianapolis Water Co.”* wherein Brandeis again dissented, but Butler 
reaffirmed the predominant theory of the Court in these words: 


But in determining present value, consideration must be given to prices and wages 
prevailing at the time of the investigation; and, in the light of all the circumstances, 
there must be an honest and intelligent forecast as to probable prices and wage levels 
during a reasonable period in the immediate future. In every confiscation case, the 
future as well as the present must be regarded. It must be determined whether the rates 
complained of are yielding and will yield, over and above the amounts required to pay 
taxes and proper operating chatges, a sum sufficient to constitute just compensation 
for the use of the property employed to furnish the service; that is, a reasonable rate of 
return on the value of the property at the time of the investigation and for a reasonable 
time in the immediate future. * 


Note that Butler uses language similar to the phrases of the Brandeis and 
Holmes dissent of the Southwestern Bell Telephone case: rates should yield 
operating expenses, plus a sum sufficient to constitute just compensation 
for the use of the property employed in furnishing the service. This rule he 
then designates as a reasonable rate of return on the value of the property 
at the time of the investigation and for a reasonable time in the im- 
mediate future. However, query whether his two descriptions of the rule 
are the same? The latter explanation may not include the former, for if the 


8 271 U.S. 23 (1926). 7° 272 U.S. 400 (1926). 
* Tbid. at 32. ™ Thid. at 408. 
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plant represented an injudicious expenditure, a reasonable return on the 
property may not cover operating expenses. 

The following quotation from the McCardle case is an excellent descrip- 
tion of the manner in which the Court has turned from the rule of Smyth 
v. Ames, in which all factors were to be considered in placing a fair value 
upon a utility, to an endorsement of the reproduction-cost theory. The 
Court simply states that it is more in accord with good economics to value 
land at its present value, and therefore the utility should also be valued 
at its present cost of construction or reproduction cost, less reserves for 
depreciation. 

It is well established that values of utility properties fluctuate, and that owners 
must bear the decline and are entitled to the increase. The decision of this court in 
Smyth v. Ames ... . declares that to ascertain value “the present as compared with 
the original cost of construction” are, among other things, matters for consideration. 
But this does not mean that the original cost or the present cost or some figure arbi- 
trarily chosen between these two is to be taken as the measure. The weight to be given 
to such cost figures and other items or classes of evidence is to be determined in the 
light of the facts of the case in hand Undoubtedly, the reasonable cost of a sys- 
tem of waterworks, well-planned and efficient for the public service, is good evidence of 
its value at the time of construction. And such actual cost will continue fairly well to 
measure the amount to be attributed to the physical elements of the property so long 
as there is no change in the level of applicable prices. And, as indicated by the report 
of the commission, it is true that, if the tendency or trend of prices is not definitely up- 
ward or downward and it does not appear probable that there will be a substantial 
change of prices, then the present value of lands plus the present cost of constructing 
the plant, less depreciation, if any, is a fair measure of the value of the physical ele- 
ments of the property.” 


The theory of spot-reproduction cost has been again endorsed by the 
United States Supreme Court as a measure of fair value. Although water 
rights and going-concern value were included in the rate-base, the Court 
refused to take the next logical step on the path of reproduction cost. That 
is, it refused to sanction the theory of reproduction of service, which was 
advocated in this case, rather than reproduction of the physical plant in 
use. 

The theory of reproduction cost as applied to the expense of depreci- 
ation was forced to its logical conclusion in United Railways v. West? 
wherein Sutherland held that in determining adequate rates for a public 
utility, the allowances for annual depreciation must be based upon present 
value, not upon original cost.’4 Although, this extension of the fiction of 

™ Ibid. at 410-11. 73 280 U.S. 234 (1930). 


74 Original cost was approved by the Supreme Court in United States v. Ludey, 274 U.S. 
295 (1927). Justice Brandeis in writing the opinion used the illystration of a gradual sale of the 
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reproduction cost is the reasonable development of the theory, it is out of 
line with the established practice of accountants who depreciate for the 
purpose of recovering their original investment. Under this ruling of the 
Court, all capital asset and reserve accounts would be continually 
fluctuating. 


Sutherland, in speaking for the majority of the Court in the West case, 
while discussing the rate of return to be allowed the utility, said: 


It is manifest that just compensation for a utility, requiring for efficient public 
service skillful and prudent management as well as use of the plant, and whose rates 
are subject to public regulation, is more than current interest on mere investment. 
Sound business management requires that after paying all expenses of operation, set- 
ting aside the necessary sums for depreciation, payment of interest and reasonable 
dividends, there should still remain something to be passed to the surplus account; and 
a rate of return which does not admit of that being done is not sufficient to assure con- 
fidence in the financial soundness of the utility to maintain its credit and enable it to 
raise money necessary for the proper discharge of its public duties.’s 


Sutherland in this case introduces the idea of guaranteed stock, when 
discussing the rate of return. Note that he appears to have the same idea as 
the attorneys for the railroads in the Smyth case. There is no upper limit 
of reasonableness to the rule, such as was applied in the Smyth case. 

The high-water mark has been reached for the reproduction-cost theory 


of utility valuation. Henceforth, the cases stress confiscation under the 
due process clause, and do not. throw out the regulations because they did 
not give enough weight to a particular theory of valuation. In the first of 
these cases there appears to be a return to the broad language of Smyth 
v. Ames, a statement that the method of valuation to be given most 
weight depends upon the facts of the particular case.” Chief Justice 


plant being made. Note that when he also wrote the dissent discussing depreciation in United 
Railways & Electric Co. v. West, 280 U.S. 234 (1930) he did not mention this approach. 

The West case endorsed reproduction cost as the proper basis for depreciation. This doc- 
trine was partially repudiated by Lindheimer v. Illinois Bell Telephone Co., 292 U.S. 151 
(1934). It has been argued that the Lindheimer case by implication reversed the West case and 
made original cost the only acceptable basis for the depreciation calculation. See Mason, Re- 
cent Trends in Depreciation Decisions, 14 The Accounting Review 1, 4 (1939). 

It is a well-known fact that many public service commissions sanction one amount of de- 
preciation to be written off through expenses and accumulated to the reserve, and another 
amount when computing the depreciated value of a utility for rate-base purposes. Krebs, 
Public-Utility Depreciation in its Relation to the Rate Base, 14 The Accounting Review 95 
(1939); Braunstein and Johnson, Public Utility Depreciation and the Income Tax, 52 Harv. 
L. Rev. 1077, 1085 (1939). 

75 280 U.S. at 251. 

76 This position has been repeatedly asserted by the courts throughout the previous cases, 
but no reliance had been placed upon these words until the Los Angeles case. Inserted in every 


case, they constitute a convenient means for the court to back away from any untenable posi- 
tion. 
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Hughes in Los Angeles Gas & Electric Corp. v. Railroad Commission” 
states that 


Judicial ascertainment of value for the purpose of deciding whether rates are con- 
fiscatory “is not a matter of formulas, but there must be a reasonable judgment having 
its basis in a proper consideration of all relevant facts.” [Citing cases.] 

The actual cost of the property—the investment the owners have made—is a rele- 

But while cost must be considered, the Court has held that it is not an 
exclusive or final test The weight to be given to actual cost, . . . . and to cost of 
reproduction new is to be determined in the light of the facts of the particular case.”* 


The history of this Los Angeles case reveals that the valuation of the 
California commission based upon prudent investment was upheld in this 
decision. The Court did not undertake to approve or disapprove a method 
of valuation so long as there was no confiscation of property. 

Butler in his dissent indicated that the Court should have given weight 
to the theory of reproduction cost. 

In West Ohio Gas Co. v. Public Utilities Commission,” the Court was 
concerned with the inclusion of certain items among the operating ex- 
penses of the utility. The Court indicated that the books of the company 
were presumptively correct for purposes of computing operating expenses. 
The facts of the case showed that the utility commission in fixing the rates 
used the company’s financial statements and books as a basis. These 


reports of the company were not put into evidence, and the company was 
allowed no opportunity to secure a rate adjustment or. reallocatur. The 
Court said that, “In computing the operating expenses of a gas-distribut- 
ing company, in the process of fixing its rates, the company’s books are 
presumptively correct.”*® 


Our inquiry in rate cases coming here from the state courts is whether the action of 
the state officials in the totality of its consequences is consistent with the enjoyment 
by the regulated utility of a revenue something higher than the line of confiscation, If 
this level is attained, and attained with suitable opportunity through evidence and 
argument .... to challenge the result, there is no denial of due process, though the 
proceeding is shot through with irregularity or error. But the weakness of the case for 
the appellee is that the fundamentals of a fair hearing were not conceded to the com- 
pany. Opportunity did not exist to supplement or explain the annual reports as to the 
distribution of the expenses in the neighboring communities, nor did opportunity exist 
to bring the rates outside of Lima into harmony with the exigencies of a new method of 
allocation adopted without warning.” 


77 289 U.S. 287 (1933). 
78 Thid. at 306, 308. 8 Tbid., headnotes, para. 1, referring to opihion, p. 67. 
79 294 U.S. 63 (1935). & Tbid. 
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The above position was reaffirmed in West v. Chesapeake & Potomac 
Telephone Co. of Baltimore” wherein the Court said that the function of the 
federal court was confined to the prevention of confiscation; legislative 
findings were not to be set aside for errors of procedure. The Los Angeles 
case is endorsed,** but then delimited by the statement that although the 
commission erred in failing to consider certain elements, nevertheless 
other allowances neutralized the possible errors. But Mr. Justice Stone in 
his dissent denies that the Court passed upon the question of confiscation 
in its opinion, and contends that the majority of the Court held the price- 
index theory unconstitutional because it was not the proper method, not 
because it confiscated property without due process of law. The decision 
blasted the price-index theory of valuation advocated by certain econo- 
mists. Mr. Justice Roberts, writing for the majority, indicated that the 
price indices used by the commission were improper. The commission tised 
the low indices of 1932, and then projected them into a future of rising 
prices. The appraisal by a lower court, using book values less depreciation 
reserves, was also deemed to be arbitrary and erroneous. Note that in this 
pronouncement of the Court price-indices were not condemned; the 
method used in applying price-indices to this particular case was not 
sanctioned by the Court. There appears to be a definite swing back 
towards the language of the cases preceding Smyth v. Ames, when there 
was no definite test or method of ascertaining whether or not a rate was 
reasonable, but there was merely reliance upon the mind of the court to 
decide whether a particular set of regulations constituted confiscation on 
the facts considered by the judge in his own approach to the problem. 

A California case again came before the Court in Railroad Commission 
v. Pacific Gas & Electric Co.,** where, in referring to procedural due 
process, it is said: 


When the rate-making agency of the state gives a fair hearing, receives and consid- 
ers the competent evidence that is offered, affords opportunity through evidence and 
argument to challenge the result, and makes its determination upon evidence and not 
arbitrarily, the requirements of procedural due process are met, and the question that 
remains for this Court, or a lower federal court, is not as to the mere correctness of the 


method and reasoning adopted by the regulating agency but whether the rates it fixes 
will result in confiscation.*s 


The Court restates its present position: 


There is no principle of due process which requires the rate-making body to base its 
decision as to value, or anything else, upon conjectural and unsatisfactory estimates. 
We have had frequent occasion to reject such estimates. 


% 295 U.S. 662 (1935). 83 At 674. 84 302 U.S. 388 (1938). 8s Ibid. at 393-04. 
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While the Court has frequently declared that “in order to determine present value, 
the cost of reproducing the property is a relevant fact which should have appropriate 
consideration,” we have been careful to point out that “the court has not decided that 
the cost of reproduction furnishes an exclusive test” and in that relation we have 


“emphasized the danger in resting conclusions upon estimates of a conjectural char- 
acter.”™ 


The Texas commission in United Gas Public Service Co. v. State of 
Texas*’ used expenses and income for the past four years in setting a rate. 
This method was approved by the Court. In line with the Los Angeles 
case the Court said that it merely checks for confiscation. Although the 
commission relied chiefly upon operating expenses and income over a four- 
year period in the past, it indicated in its report that it also found the fair 
value of the property, thus doing homage to Smyth v. Ames. 

At this point Smyth v. Ames is still the law of the Court, but repro- 
duction cost as a dominant element in determining the rate base has been 
superseded by other methods, where it can be shown that such other 
methods do not deprive the utility of its property without due process of 
law. To eliminate the ineffectiveness of fixing rates upon the valuation 
principle, New York has introduced the system of temporary rates, which 
will be in force until rates can be properly fixed under the present require- 
ments of the law. These rates are not based upon any valuation method. 
Pennsylvania copied the New York law, and provided that such tempo- 
rary rates should be based upon the original cost of the property, less de- 
preciation as shown on the company’s books, but, if these records were not 
available, then upon the income for 1935 or such subsequent year as the 
commission should deem proper. When the rates were finally established, 
any loss that the utility incurred under the temporary rates should be 
recouped under the regularly established rates. This method of rate- 
making was held in accord with Smyth v. Ames by Mr. Justice Reed in 
Driscoll v. Edison Light & Power Co.** He found that the commission had 
considered all of the elements of Smyth v. Ames, although their report did 
not expressly so state. The rate of six per cent was ample, and there was no 
confiscation. Justices Frankfurter and Black soundly criticized the rule of 
Smyth v. Ames in their concurrence: 


Smyth v. Ames should certainly not be invoked when it is not necessary to do so. 
The statute under which the present case arose represents an effort to escape Smyth v. 
Ames at least as to temporary rates. It is the result of conscientious and informed en- 
deavor to meet difficulties engendered by legal doctrines which have been widely re- 


*6 Tbid. at 397-98. 
81 303 U.S. 123 (1938). 8 307 U.S. 104 (1939). 
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jected by the great weight of economic opinion, by authoritative legislative investiga- 
tions, by utility commissions throughout the country, and by impressive judicial dis- 
sents. As a result of this long process of experience and reflection, the two states in 
which utilities play the biggest financial part—New York and Pennsylvania—have 
evolved the so-called recoupment scheme for temporary rate-fixing (thereby avoiding 
some of the most wasteful aspects of rate litigation) as a fair means of accommodating 
public and private interests. It is a carefully guarded device for securing “a judgment 
from experience as against a judgment from speculation,” Tanner v. Lilile, 240 U.S. 
369, 386, in dealing with a problem of such elusive economic complexity as the deter- 
mination of what return will be sufficient to attract capital in the special setting of a 
particular industry and at the same time be fair to the public dependent on such enter- 
prise.* 


The most recent case, Federal Power Commission v. Natural Gas Pipe- 
line Co.,*° decided in March, 1942, follows the trend enunciated in the 
Los Angeles case. Mr. Chief Justice Stone, writing the opinion for the 


majority of the Court, amplifies the holding of the Los Angeles case in the 
following words: 


The Constitution does not bind rate-making bodies to the service of any single for- 
mula or combination of formulas. Agencies to whom this legislative power has been del- 
egated are free, within the ambit of their statutory authority, to make the pragmatic 
adjustments which may be called for by particular circumstances. Once a fair hearing 
has been given, proper findings made and other statutory requirements satisfied, the 
courts cannot intervene in the absence of a clear showing that the limits of due process 
have been overstepped. If the Commission’s order, as applied to the facts before it and 
viewed in its entirety, produces no arbitrary result, our inquiry is at an end.* 


Stress here is also placed upon the procedural aspect of due process, and 
there would appear to be an implication of a return to the cases prior to 
Chicago, Milwaukee and St. Paul Ry. Co. v. Minnesota,” in which case the 
courts assumed the responsibility of determining what constituted a 
reasonable charge under the due prod€ss clause. Prior to 1890 the reason- 
ableness of the charge and the determination of a fair return were left in 
the hands of the legislature. 

However, the broad effect of the words of the majority of the Court is 
limited by the facts of the case. The Los Angeles decision and Railroad 
Commission v. Pacific Gas & Electric.Co. involved methods of rate-de- 
termination other than reproduction cost and such methods were sus- 
tained. In the instant Pipeline case the commission and the company used 
reproduction cost, but the chief point of contention was the inclusion of 
going-concern value. The Court denied the right to include going-concern 


§9 Ibid. at 123. 
% 315 US. 575. 






% Thid. at 743. 
% 134 U.S. 418 (1890). 
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value in that the reproduction-value allowance by the commission was 
particularly generous and was sufficient to include a sum for going-con- 
cern value within. the reproduction-cost figure. Further, the company 
had already written off through operating expenses, the losses originally 
incurred, which losses would be used as a basis for determining going- 
concern value. The Court in writing its decision showed a grasp of account- 
ing principles and fundamentals, Inasmuch as a natural-gas company was 
involved, and its supply of gas would be exhausted at the expiration of a 
certain number of years, charges for depletion had to be made. Therefore, 
this case is noteworthy because it exemplifies the treatment of a fair re- 
turn to a wasting-asset concern in the public utility field. 

Another peculiar aspect of the case which should be pointed out is that 
the Natural Gas Pipeline Company was formed and controlled by retail 
gas companies in the Chicago area. The Natural Gas Pipeline Company 
sold the gas at wholesale to the retail companies. In the main, the owners 
and consumers were identical, and therefore the company raised the issue 
that its charges could not be unreasonable to the consumers, because the 
ultimate public consumer did not deal with the company. This argument 
was brushed aside by the Court by simply indicating that the return was 
too high above its reproduction value even after depletion charges had 
been made. 

Just as the Driscoll case is outstanding among critics of the Smyth rule 
because of Justices Frankfurter’s and Black’s concurring opinion, so 
the Natural Gas Pipeline Co. case is important for the concurring opinion 
of Justices Black, Douglas, and Murphy. To the writer of this paper the 
opinion is noteworthy because it attempts to tie up the price-fixing cases 
with the field of public utility rate-determination. In the concurrence the 
argument is made that rate-determigation is merely a form of price-fixing. 
This paper seeks to show that such transition from the public utility cases 
decided under Smyth v. Ames to the position of a reasonable price or re- 
turn under the price-fixing cases is feasible and reasonable. But this broad 
approach is not strongly advocated by the concurring Justices. In the 
latter half of their decision they return to an analysis of the majority 
opinion, stating that in their reading of the majority opinion the Federal 
Power Commission may now adopt the prudent-investment theory if it so 
desires. This statement has caused certain writers to feel that the next step 
in the trend away from Smyth v. Ames will be the adoption of prudent 
investment.** The present writer feels that although prudent investment 
may be sanctioned under certain conditions, the trend of the Court makes 

%3 Hale, op. cit. supra note 3; Bauer, op. cit. supra note 3. 
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it practicable to make a cleaner break with the principles of Smyth v. 
Ames than is possible under the prudent-investment theory. Prudent 
investment is similar to original cost and reproduction cost in that the 
fair return is based upon a rate base. The differences among the three 
methods lies in the method of determining the rate base. Since the rate- 
base approach is not followed in price-fixing for nonutility cases, the 
query is raised as to why the methods used in those decisions would not be 
applicable to utility cases. 

The foregoing pages have indicated that in its treatment of rate-de- 
termination by utility commissions the Court has moved from the case 
of Chicago, Milwaukee and St. Paul Ry. Co. v. Minnesota, in 1890, 
wherein it first assumed the power to pass upon whether or not a rate 
established by the legislature violated the due process clause of the Four- 
teenth Amendment, back to a position similar to the declarations of that 
case. Intervening cases sought to find a definite test for a reasonable rate. 
Smyth v. Ames laid down a rule of multiple factors to determine present 
value, but did not indicate the weight that was to be given to them. Sub- 
sequently, the Court held that more weight should be given to repro- 
duction cost than to the other elements. A series of cases developed the 
theory of reproduction cost, stating that depreciation should be de- 
ducted,** goodwill excluded,” franchises included at original capitalized 
value, if the state permitted,” going-concern value included,*’ water rights 
included,®* land included at present value,®® cost of tearing up and putting 
down pavement excluded'**—comprising a very formidable structure, be- 
coming more and more divorced from actual conditions. The Los Angeles 
case in 1933 represented a turning point. Perhaps other writers may point 
out that the Court turned from stressing the theory of reproduction cost 
because the price level had declined and the reproduction cost would now 
be low;'" and that, therefore, the Court merely spoke vaguely about a 


% City of Knoxville v. Knoxville Water Co., 212 U.S. 1 (1909). 

95 Willcox v. Consolidated Gas Co., 212 U.S. 19, 42 (1909). 

9 Thid. 

97 Des Moines Gas Co. v. Des Moines, 238 U.S. 153, 165 (1915). 
%* San Joaquin Co. v. Stanislaus County, 233 U.S. 454 (1914). 
9 Minnesota Rate Cases, 230 U.S. 352 (1913). 

100 Des Moines Gas Co. v. Des Moines, 238 U.S. 153 (1915). 


rot The writer of the note in 51 Harv. L. Rev. 885 (1938) discussed Railroad Commission v. 
Pacific Gas & Electric Co. and seems to feel that the lack of emphasis upon reproduction cost 
in this case is a reflection of the change in price level. In a period of high prices, reproduction 
cost was stressed; in a period of low prices, prudent investment. 
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deprivation of property under the due process clause and did not sanction 
any particular method of valuation. This position sounded back beyond 
Smyth v. Ames. The words of the Los Angeles case have been reiterated in 
subsequent cases which have thrown out price-indices as a method of 
ascertaining the value of a utility, and sanctioned a method of rate de- 
termination not based upon valuation, but upon operating expenses and 
income. The failure to uphold a method based upon a certain percentage 
of the value of the property used in the utility, whether such valuation be 
made on the basis of reproduction cost, original cost, or prudent invest- 
ment, indicates that the Court has gone back in its history to the time of 
the Railroad Commission Cases, where it spoke in simple terms of the 
taking of private property without due process of law. The concurring 
opinion in the Natural Gas Pipeline Co. case now directs the attention of 
the courts to a new course of legal thought; that is, the application of the 
reasonable charge approach of the price-fixing cases to rate-determination 
for utilities. 
PART II 


The words of the Court are now on a parallel with another group of 
cases under the due process clause of the Fourteenth Amendment—the 
price-fixing decisions. The Court sanctions no method of price-fixing for 
the cases that come before it; likewise, it now sanctions no method of rate- 
determination for the utility cases that pass over its bench. Undoubtedly, 
the line of reasoning in the non-utility group could be applied to the facts 
of the utility group. The growth of price-fixing in competitive industry is 
illustrated by the chronological consideration of the important cases in 
that field. 

During the World War I years of 1917-18 there were several attempts to 
fix prices, which were upheld under the emergency existing at that time. 
They were sanctioned because they were obviously temporary. Highland 
v. Russell Car Co.** belonged to that group, and it is important because of 
the matters considered by the President in fixing the price of coal. Under 
the Lever Act, Section 25, the President fixed the price of coal as follows: 

The basis prescribed for the determination of prices to be charged by producers of 
coal was the cost of production, including the expense of operation, maintenance, de- 
preciation and depletion, plus a just and reasonable profit. And prices to be charged by 
dealers were to be made by adding to their cost a just and reasonable sum for profit.’* 


Note that this is similar to the operating expenses and income rule ad- 
vocated at various times through the utility cases. 


102 279 U.S. 253 (1929). 19 Thid. at 259. / 
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The “milk cases” of Nebbia v. New York*** and Hegeman Farms Corp. v. 
Baldwin’: sanctioned the establishment of a minimum price for milk by 
the local milk control boards. This minimum price was based upon data 
secured by the milk control board’s investigation of the milk market 
throughout the state and what the producer and milk dealer required for a 
reasonable return. A fair price was then established. 

The Supreme Court in the Nebbia case upheld such price regulation, so 
long as it was not “arbitrary, discriminatory, or demonstrably irrelevant 
to the policy the legislature is free to adopt, and hence an unnecessary 
and unwarranted interference with individual liberty." The state 
statute gave the milk control board the power to fix both the minimum 
and the maximum prices, although the issue of litigation centered around 
the minimum price aspect of the act. But this case is equally important 
because the Court recognizes that there is no closed class of businesses 
affected with a public interest. Therefore; it would be logical to apply the 
reasoning of the utility decisions and the non-utility decisions inter- 
changeably. 

However, in the Hegeman Farms case the Court seemed to feel that 
there was a difference between the utility.and the non-utility cases, for it 
implied that it could only fix a minimum price for milk, not a maximum 
price, indicating that only for public utilities might it fix a maximum return. 

If the designation of a minimum price is within ‘the ‘scope of the police power, ex- 
penses or losses made necessary thereby must be borne as an incident, unless the order 
goes so far beyond the needs of the occasion as to be turned into an act of tyranny. 
Nothing of the kind is charged. The Fourteenth Amendment does not protect a busi- 
ness against the hazards of competition It is from hazards of that order, and not 


from restraints of law capriciously imposed, that the appellant seeks relief. The refuge 
from its ills is not in constitutional immunities. 

Much is made of a supposed analogy between the plight in which the appellant 
finds itself and that of public utilities subjected to maximum rates that do not yield a 
fair return. But the analogy, when scrutinized, is seen to be unreal. A public utility in 
such circumstances has no outlet of escape. If it is running its business with reasonable 
economy, it must break the law or bleed to death. But that is not the alternative offered 
where the law prescribes a minimum. An outlet is then available to the regulated. busi- 
ness, an outlet that presumably will be utilized whenever use becomes expedient.**” 


The Court here indicates that a business operating under a minimum 
price is not similar to a public utility, for it can raise its price. However, 
practical economists might not agree with this proposition; the individual 
business may be in as much of a strait-jacket as the public utility. 


94 991 U.S. 502 (1934). 106 291 U.S. at 539 (1934). 
*°5 293 U.S. 163 (1934). 287 293 U.S. at 170~71 (1934). 
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Mr. Justice Cardozo was compelled to make the above contrast with 
the utility cases when the plaintiff, in line with the Nebbia case, attempted 
to apply the reasoning of the utility cases to his factual situation. He 
argued that he was entitled to a fair return on the value of his property, 
less depreciation, and that the minimum prices established did not give 
him such a return. Cardozo pointed out that there was no indication that 
the plaintiff ran his business efficiently. 

Mr. Justice Cardozo’s reasoning would appear to delimit the Nebbia 
decision in two respects: (1) The distinction between utility and non- 
utility cases is reaffirmed in the face of the denial in the Nebbia case that 
such a distinction any longer exists. (2) Cardozo implies that his reasoning 
would have been different if the fixing of maximum prices had been at 
issue. Note that the statute in the Nebbia case also provided for the fixing 
of maximum prices. How seriously the Court regarded Cardozo’s above 
limitations of the Nebbia case is exemplified in the subsequent Highland 
Farms and Townsend decisions wherein the fixing of maximum prices by 
the state in non-utility cases was again approved. 

In the next “milk case” the control board fixed both the minimum and 
maximum prices for milk. This was approved in Highland Farms Dairy v. 
Agnew.'** Thus we see the milk industry treated much like a utility. Al- 
though the case hinged upon the license requirements of the act the Court 
in stating the considerations that the control board should weigh in fixing 
the prices said: 

The commission shall be guided by the cost of production and distribution, includ- 
ing compliance with all sanitary regulations in force in such market or markets, neces- 


sary operation, processing, storage and delivery charges, the price of other foods, and 
the welfare of the general public." 


Costs appear to be the fundamental consideration here in determining 
price, limited by the general welfare of the public. 

Maximum price-fixing for tobacco warehouses was upheld in Townsend 
v. Yeomans."** Such price-fixing by the Georgia statute was not depriva- 
tion of property without due process of law. 

One of the more recent price-fixing cases that was declared to be con- 
stitutional was Publix Cleaners v. Florida Dry Cleaning & Laundry 
Board, wherein minimum price-fixing was sanctioned by the Court. 
The plaintiff contended that the statute deprived him of his “liberty” to 
charge less. In writing this opinion the Nebbia case was cited. 


108 300 U.S. 608 (1937). 1° 301 U.S. 441 (1937). 
1°9 Tbid. at 615. ™1 32 F. Supp. 31 (S.D. Fla. 1940). 
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Price-fixing by the federal government was sanctioned under the 
emergency existing at the time of World War I. Price-fixing during 
peacetime as applied to non-utilities is exercised under the commerce 
power." As early as 1923 the Court in Board of Trade of Chicago v. Olsen** 
introduced the correlation between the price of goods moving in inter- 
state commerce and federal power thereover. In the Olsen case the federal 
government regulated the sale of grain futures on the theory that the 
manipulation of grain futures affected the price of grain moving in inter- 
state commerce, and thus constituted a burden on such commerce. 

However, the federal government first entered the field of peacetime price- 
fixing in United States v. Rock Royal Co-operative, Inc."4 in which a federal 
statute authorized the Secretary of Agriculture to fix minimum prices 
to be paid producers.for milk sold to dealers. The Court might have used 
the reasoning of the Currin and Olsen cases asserting that price-fixing was 
essential in order to eliminate restrictions on interstate commerce, but 
excerpts from the decision written by Mr. Justice Reed do not indicate 
such reasoning, although the act itself is based upon the burden theory: 

The Act authorizes and the Order undertakes the fixing of minimum prices for the 


purchase of milk “in the current of interstate or foreign commerce, or which directly 
burdens, obstructs, or affects, interstate or foreign commerce” in milk.™s 


After stating that “where commodities are bought for use beyond state 
lines, the sale is a part of interstate commerce.’”™* Reed includes local 
milk under the federal regulation in the following sentence: 

Where local and foreign milk alike are drawn into a general plan for protecting the 
interstate commerce in the commodity from the interferences, burdens and obstruc- 


tions, arising from excessive surplus and the social and sanitary evils of low values, the 
power of the Congress extends also to the local sales.” 


Then on the argument of analogy the opinion justifies federal control over 
price-fixing in the milk field by stating that its control should be equal to 
that of the states within the field. 


The authority of the Federal Government over interstate commerce does not differ 
in extent or character from that retained by the states over intrastate commerce. Since 
Munn v. Illinois, this Court has had occasion repeatedly to give consideration to the 


"12 In Currin v. Wallace, 306 U.S. 1 (1939), the establishment of inspection standards for 
tobacco moving in intrastate and interstate commerce when sold at designated “federal” 
markets, was upheld as a constitutional exercise of the commerce power, for lack of uniform 
standards in the tobacco market deflated the price of tobacco in interstate commerce. 


™3 262 U.S. 1. 
4 307 U.S. 533 (1939). 116 Ibid. at 568-60. 
"5 Ibid. at 568. 17 Thid. at 569. 
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action of states in regulating prices. Recently, upon a re-examination of the grounds of 
state power over prices, that power was phrased by this Court to mean that “‘upon 
proper occasion and by appropriate measures the state may regulate a business in any 
of its aspects, including the prices to be charged for the products or commodities it 
sells.”""28 


Observe that the price-fixing power of the states is based upon the 
police power as limited by the due process clause of the Fourteenth 
Amendment; while the similar power of the federal government is de- 
rived from the commerce power. There is no hint of its limitation by the 
due process clause of the Fifth Amendment in the above quotation from 
the decision, but simply: the statement that inasmuch as the states exer- 
cise the power, the federal government should also possess it; At this 
point in the historical analysis of the cases the due process clause of the 
Fifth Amendment has not yet become a formidable limitation upon the 
commerce power, for its existence as a limitation is not specifically ad- 
mitted in the above decision. 

Sunshine Anthracite Coal Co. v. Adkins'” is the latest case in the field 
of federal price-fixing. It further clarifies the position assumed by the 
Court in the Rock Royal Co-operative case, in that it specifically mentions 
the Fifth Amendment as a possible limitation upon the exercise of the 
price-fixing power under the commerce clause. The case involved a federal 
statute authorizing the bituminous coal commission to fix maximum and 
minimum prices for bituminous coal. 

Mr. Justice Douglas in writing the opinion of the Court does not refer 
to the Currin and Olsen cases to show that the regulation of price is the 
regulation of commerce itself, but refers to Cardozo’s dissent in Carter v. 
Carter Coal Co.**° “To regulate the price for such transactions is to regulate 
commerce itself, and not alone its antecedent conditions or its ultimate 
consequences.”*** 

Although the due process clause of the Fifth Amendment was not 
mentioned in the Rock Royal Co-operative case, the Sunshine Coal Co. case 
cites the former decision as authority for federal price-fixing under the 
Fifth Amendment. 


Nor does the Act violate the Fifth Amendment. Price control is one of the means 
available to the states . . . . and to the Congress . . . . in their respective domains . . . . 
for the protection and promotion of the welfare of the economy.# 

™8 Thid. at 569-70. 

9 310 U.S. 381 (1940). 121 Op. cit. 394. 

1° 298 U.S. 238, 326. 122 Op. cit. 394. 
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To a Court which appears to be moving away from the rate-base ap- 
proach in the fixing of utility rates,’*3 and in the directiom of the method 
or methods used in the price-fixing cases, the method of fixing prices for 
bituminous coal outlined in the Sunshine Coal Co. decision might prove to 
be disconcerting, for the utility terminology of ‘“‘a fair return on the fair 
value of the property”’ is used. However, this opinion preceded the de- 
cision in the Natural Gas Pipeline Co. case, in which the trend towards the 
price-fixing cases was noted, and, therefore, the fair-value approach as 
advocated in this price-fixing case is limited by the later decision. Never- 
theless, this writer, who is advocating the application of the reasonable- 
charge approach of the price-fixing cases to public utility rate-determina- 
tion in place of the present rate-base theories, may be considerably em- 
barrassed if the price-fixing cases should adopt the rate-base methods of 
the utility cases! The method of price-fixing outlined by the Court in the 
Sunshine Coal Co. case follows: 


Nor does the Act contain an invalid delegation of legislative power. Under § 4, II (¢) 
the Commission may fix maximum prices when in the public interest it deems it neces- 
sary in order to prote¢t the consumer against unreasonably high prices. These maxi- 
mum prices must be fixed at a uniform increase above minimum prices so that in the 
aggregate they will yield a reasonable return above the weighted average total cost of 
the district. And no maximum price shall be established for any mine which will not yield 
a fair return on the fair value of the property. The minimum prices to be fixed must con- 
form to the following standards: the weighted average cost for each minimum price 
area must be computed, the elements of cost being defined; a classification of the vari- 
ous sizes and grades of coal shall be made which reflects as nearly as possible the rela- 
tive market value of the various kinds, qualities, and sizes of coal, which is just and 
equitable as between producers within the district and which has due regard to the 
interests of the consuming public; and coordinated minimum prices shall be established 
for such coal (a) which reflect as nearly as possible the relative market values at points 
of delivery taking into account specifically enumerated factors, (6) which preserve as 
nearly as may be existing fair competitive opportunities, (c) which are just and equit- 
able as between the districts, and (d) which, consistently with the process of coordi- 


nation, yield a return to each area approximating its weighted average cost per ton. 
(Italics added.)**4 


In each of the previous price-fixing cases, either in the domain of the 
state or the federal powers, the method of price-fixing has been upheld. At 
this date in the development of principles applicable to price-fixing by 
governmental bodies, the method of determining a fair maximum or mini- 
mum price has not been questioned by the courts under either of the due 

"43 Note previous discussion of Log Angeles case and decisions subsequent thereto in first 
part of this paper. 

144 Op. cit. 397. 
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process clauses, but in utility cases the primary point at issue has been the 
method of determining a fair return on the fair value of the used and use- 
ful property. The future may find more litigation over the methods of 
price-fixing laid down by legislative bodies. An attack against the state 
methods of fixing prices may come under either the due process clause of 
the Fourteenth Amendment or the equal protection clause of the same 
amendment. On the other hand, since there is no equal protection clause 
applicable to the federal government, the due process clause of the Fifth 
Amendment would seem to be the only recourse at present in an assault 
upon federal price-fixing methods. 

A summary of the price-fixing cases within the domain of the states 
indicates that under their police power the states may fix both maximum 
and minimum prices, limited only by the due process clause of the Four- 
teenth Amendment. The above principle is now firmly established; and 
likewise all methods of price-fixing have been upheld as constitutional. 
In the main these methods are based upon costs, competitive factors, and 
all pertinent economic data. 

Price-fixing by the federal government is possible either under the 
emergency powers available to the government during periods of war, or 
under the commerce clause. The latter may be limited by the due process 
clause of the Fifth Amendment, but at this date no such limitation has 


been applied either to the principle or to the method of price-fixing. Both 
minimum and maximum prices have been regulated. The extent of federal 


price-determining power is stated in Sunshine Coal Co. v. Adkins’ as 
follows: 


Congress under the commerce clause is not impotent to deal with what it may con- 
sider to be dire consequences of laissez-faire. It is not powerless to take steps in mitiga- 
tion of what in its judgment are abuses of cut-throat competition. And it is not limited 
in its choice between unrestrained self-regulation on the one hand and rigid prohibi- 
tions on the other. The commerce clause empowers it to undertake stabilization of an 
interstate industry through a process of price-fixing which safeguards the public inter- 
est by placing price control in the hands of its administrative representative. 


CONCLUSION 


Prior to July 28, 1868, on which date Secretary of State Seward certified 
that the Fourteenth Amendment became a part of the Constitution of 
the United States, it was not thought that statutes regulating the use of 
property deprived a person of his property without due process of law. 
Munn v. Illinois in 1876, eight years after the enactment of the Four- 


5 Op. cit. 396. 





RATE-DETERMINATION UNDER DUE PROCESS CLAUSES 335 


teenth Amendment, assumed that government regulation of business 
would be a deprivation of property without due process of law. The social 
good and economic welfare made the regulation of certain business enter- 
prises necessary. Mr. Chief Justice Waite, in an effort to circumvent 
the belief that the due process clause forbade the government regulation of 
business, created a group of business enterprises which were without the 
prohibition of non-governmental regulation; this group consisted of those 
enterprises affected with the public interest. Rate-determination™ and 
price-fixing?’ were allowed only where the business had become affected 
with the public interest. 

Because of the monopoly characteristics of the public utility, some form 
of rate-regulation was more urgently required than in the competitive 
enterprises, where the forces of competition tended to keep the prices at 
reasonable levels. Therefore, from the time of Munn v. Illinois, the power 
of the state to fix rates for enterprises affected with the public interest has 
never been seriously doubted. Over this span of sixty-odd years the Court 
has found it necessary to acknowledge that rate-regulation was consti- 
tutional, so long as the rates were not confiscatory. A method of de- 
termining when a rate is confiscatory was outlined in Smyth v. Ames, 
and is based upon a fair return upon the fair value of the property. This 
guarantee of a fair return on a rate base is not a direct approach to the rate 
that the residential consumer will pay for the use of electric current. It is 
an indirect approach, stating that a utility is entitled to a certain over-all 
net income, the individual rates for residential, commercial, and in- 
dustrial users are then fixed to yield actual net income before interest to 
bondholders and dividends to stockholders are deducted, equal to the fair 
return allowed under the Smyth rule. 

Between Munn v. Illinois and Nebbia v. New York the charges of no 
enterprise, competitive or noncompetitive, could be fixed by the govern- 
ment unless it was affected with the public interest. In 1934 under the 
Nebbia case a new interpretation was placed upon the due process clause 
in respect to government regulation of business. It was no longer inter- 
preted as forbidding all price-regulation of business except those affected 
with the public interest, but as prohibiting only those price-fixing statutes 
which are arbitrary, discriminatory, or irrelevant to the policy which the 
legislature is free to adopt. This interpretation abolished the public 
utility concept in the eyes of the Court. 


136 Mississippi Railroad Commission v. Mobile & Ohio R.R. Co., 244 U.S. 388, 391 (1917). 
27 Tyson & Brother—United Theatre Ticket Offices v. Banton, 273 U.S. 418, 430 (1927). 
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Principles of price-fixing for competitive industries have been develop- 
ing for less than ten years. The Court has not attempted to setforth any 
method of price-determination such as it sought to do in the public utility 
field: under the Smyth rule. The methods of price-fixing used in the in- 
dividual cases were approved by the courts, and only in the Sunshine Coal 
Co. decision is there any indication of any groping by the Court for a 
method of determining a fair price. However, twenty years passed be- 
tween 1878 when the Munn case was decided and 1898 when Smyth v. 
Ames laid. down the present rule to be followed in determining a fair re- 
turn, so there is yet time for the Court to devise a method of determining 
a fair price, if it believes such a step necessary. 

Observe the following difference in the status of the rate-determination 
and the price-fixing cases at the moment. The rate-determination cases 
use the indirect approach of ascertaining a fair return on the rate base, 
whereas, in the price-fixing cases the value of the used and useful property 
is ignored, and the fairness of the price itself is directly considered. Un- 
doubtedly, if Mr. Justice Waite had made no distinction between enter- 
prises affected with a public interest and allowed either no regulation of 
any price or charge, or subjected ell enterprises, competitive and non- 
competitive, to government regulation, the Court would not find itself in 
the incongruous position that it occupies today. For today, principles of 
determining a fair charge to the consumer have developed under the utility 
cases, that are difficult of application to a competitive enterprise. On the 
other hand, in the price-fixing cases of the competitive field principles 
have been enunciated that could be applied equally well to the utility enterprise. 
The direct approach to fixing the rates for the residential, commercial, and 
industrial user could be more easily employed at the present time than in 
the competitive enterprises, because of the extensive data compiled in the 
public utility field through past regulation. 

Although the writer is in favor of a more direct approach to rate de- 
termination, with less emphasis. upon: a fair return on the rate base, he 
looks with interest upon the Court’s assertion in the Sunshine Coal Co. 
decision that the maximum prices fixed for any mine shall yield a “fair 
return on the fair value of the property.’"** Here, while groping for a 
method of ascertaining a fair price, the indirect approach of the utility 
cases.is suggested. The guarantee of a fair return'on a marginal plant in a 
non-competitive enterprise penalizes the consumer; but in a competitive 
enterprise the owner would be the loser, for his prices would be above those 
of more favorably situated producers. Further, a guarantee to an entire 

128 Op. cit. 397. f 
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industry of a certain price would give the low-cost producers greater than 
a fair return. The introduction of the Smyth. rule to the titive field 
would bring us face to face with defects which heretofore have been seen 
through a glass darkly. 

Although the price-fixing cases seem to have momentarily veered 
toward the present position of the utility cases, the concurting opini®n in 
the Natural Gas Pipeline Co. case” is a step away from the appr of 
the Smyth rule towards the present position of the price-fixing cases, with 
emphasis upon determining a reasonable charge or price in the light of all 
pertinent factors. Since this method has been applied in case after case to 
competitive enterprise, and since the public utility concept is of doubtful 
validity, it is reasonable to foresee that in the future there will be less 
stress upon the indirect approach of the Smyth rule and more weight upon 
the direct method of the price-fixing cases.’ 


199.315 US. 575, at 603 (1942). 


13° A comparative study, of twenty-five electric powet companies for purposes of profit- 
limitation and rate-determination is found in “A Quantitative Study of Twenty-five Electric 
Power Companies,” Franklin H: Cook, Bulletin No. 6, Bureau of Business Research, Pennsyl- 
vania State College. 





ECONOMIC STABILITY AND ANTITRUST POLICY 
Henry C. Smmons* 


Ts proponent of a largely competitive, free-market, free-enter- 
prise system is plagued incessantly, and often discredited in de- 
bate, by the claim that such an institutional system is, and has 
been, inherently and intolerably unstable. The wide fluctuations of em- 
ployment, income, and production of the past are commonly attributed to 
competition and to decentralization of control. The facts of instability in 
the past are commonplace. It is likewise undeniable that industries (or 
better, enterprises) not characterized by effective competition have fared 
better in the face of general instability than have the more competitive 
areas of the economy (e.g., agriculture)—or, at any rate, better than they 
would have fared with more competition or more decentralization of con- 
trol. From such evidence, the layman readily (too readily) concludes that 
competitive conditions mean instability, and that the remedy lies in re- 
moving competition in favor of some other instrumentality of control. 
The plausibility of this conclusion, moreover, has been assiduously ex- 
ploited by special pleaders and apologists for innumerable producer 
groups. Such vulgar economic analysis is the main stock-in-trade, not 
only of our radicals and revolutionaries on the left but of monopolists and 
cartelizers on the extreme right as well—not to mention the more in- 
genuous advocates of “planned economy.” 

The answer of the radical-conservative or traditional economist liberal 
is that general and acute instability is, on any soundly reasoned analysis, 
primarily attributable to faulty monetary institutions and, in the broad- 
est sense, to unfortunate fiscal policy. Indeed he may go further and insist 
that monopolistic control of prices and wage-rates has, in fact, served to 
aggravate monetary instability and substantially to counteract or to frus- 
trate such soundly remedial monetary and fiscal measures as have been 
employed. 

This, in any case, is not the place (if, indeed, there is any proper place) 
for examining controversial questions of business-cycle theory. For pres- 
ent purposes, we may concede that rigidity of monopolistic prices and 
wages does set limits politically, if not economically, to fluctuations of 
general prices (if not of output and employment). Moreover, and more 
important, we may concede that, failing deliberate measures of fiscal 


* Associate Professor of Economics, University of Chicago. , 
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stabilization, there are no politically significant limits to the instability 
of prices and, especially, to the degree of deflation which might occur un- 
der the institutional arrangements of the past. Whether extreme insta- 
bility of the price level would involve intolerable fluctuations of employ- 
ment and real income, given highly competitive markets for all goods and 
services, is an empty, academic question; for such price-level instability 
is undesirable and disturbing in other decisive respects; and the degree of 
price and wage flexibility necessary to assure reasonable stability of pro- 
duction and employment in the face of great monetary instability is ut- 
terly unattainable. 

The characteristics of the best scheme of financial institutions and 
fiscal policies remain highly controversial. However, only a small, in- 
transigent group of academic economists would now question the impera- 
tive need for deliberate governmental action (national and supranational) 
to counteract the perversity of changes both in the quantity and in the 
velocity of effective money (deposits). The old economic system (so far 
as it was competitive) could be trusted systematically and automatically 
to correct disturbances in relative prices and relative outputs of goods and 
services. Unexpected changes set in motion forces which served automati- 
cally to adapt both production and prices and to reallocate resources eco- 
nomically. General price (price-level) movements, however, served quite 
as systematically to set in motion forces which served, not to correct but 
to aggravate the initial disturbance. Thus, the familiar phenomenon of 
cumulative inflation and, especially, cumulative deflation. If a free market 
system is to function effectively in ailocating resources and in determining 
the composition of output, it must operate within a framework of mone- 
tary stability which it cannot create for itself and which only government 
can provide. This amounts only to asserting the axiom that it is a proper 
and minimal function of government to control (i.e., keep stable) the cur- 
rency. 

The kind of stability of aggregate incomes and employment which 
everyone desires can be attained under either of two extremes in political 
arrangements: (1) essentially free markets for goods and services, com- 
bined with deliberate fiscal or monetary stabilization by government; or 
(2) total governmental control of all production (granting that political 
power can be wholly concentrated, wisely exercised, and securely held by 
those who exercise it). The former arrangement implies political centrali- 
zation of control over the value of money and close adherence to rules of 
fiscal policy which minimize uncertainties as to price-level changes. It 
also implies, inter alia, an extreme decentralization of control over prices 
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and quantities of particular goods and services—a decentralization which 
it is also a primary function of government to foster and to preserve, in 
accordance with “‘constitutional’’ rules of policy. The latter arrangement 
(2), of course, is simply the totalitarian, collectivist state. 

Particular problems of economic policy are fairly easy to formulate and 
to analyze for either of these two systems. Both, of course, are ideal types 
which have never existed, and will never exist, in a pure form. English- 
speaking nations, however, in the recent past, have lived under a system 
which was close enough to the first type to warrant analysis of their policy 
problems as problems of that system-type. If they have been moving 
away from it, in terms of market organization, they have on balance per- 
haps'been moving toward it in terms of changes in financial structure and 
fiscal practice. Indeed, we may well attain, for the first time, a proper fi- 
nancial framework for a free-market society after we have lost or aban- 
doned the requisite deconcentration of control over relative prices and 
relative outputs. In any case, the question of which type of system we 
should now move toward presents perhaps our central question of public 
policy. 

The decade of the thirties naturally has bequeathed to us a sense of 
desperate need for protection against insecurity and economic fluctuations. 
While irresponsible war financing should now raise the awful spectre of 
extreme inflation as the great danger for an indefinite future, we are still 
mainly concerned about the next depression and deflation—about repeti- 
tion of recent afflictions of unemployment and private insolvency. 

If we can face the deflation danger as a national or international prob- 
lem, its solution should be relatively easy and costless. Indeed, we have 
perhaps left behind an era in which the main danger lay in private debt 
and its threat of recurrent, precipitous deflation and entered a period 
where great and growing government debt exposes us continuously to 
radical decline in money value. Recurrent desperate struggles for liquidity 
may be displaced by recurrent flights from the currency as the major 
threat to economic and political security. Similarly ominous, however, is 
the prospect that security and stability will increasingly be sought, not 
through the sound and promising devices of over-all fiscal policy but 
through action by and for particular producer groups. 

This unhappy trend is strengthened both by extravagant optimism and 
by inordinate skepticism about the possibilities and prospects of monetary 
and fiscal control. Proponents of the new monetary doctrines tend grossly 
to exaggerate the potentialities of such control, confident ’that fiscal de- 
vices can alone solve our major problems in spite of any untoward ac- 
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cumulations of governmental and private restraints upon trade. While 
sometimes asserting the (mistaken) view that rigid, administered, monop- 
olistic prices and wages may facilitate over-all monetary stabilization, 
they usually assert that monopolistic restraints are at most relatively 
unimportant as an obstacle to full production: A justifiable enthusiasm 
for monetary reform thus leads to gross disregard for other requisites of 
political order and economic efficiency in a democratic society. 

On the other hand, representatives of particular industries and occupa- 
tions display gross skepticism about the possibilities of over-all, monetary 
stabilization. Against recurrence of afflictions of the thirties (admittedly 
of monetary origin), they demand particularist measures of protection, 
group by group, minority by minority. These demands are in general 
sympathetically received. It is seldom seriously proposed that attention 
be focused on over-all monetary stabilization and that, given the prospect 
of success at that level, each producer group should be willing and ob- 
ligated to take its chances without special favors or privilege. 

What strategically situated groups (farmers, suppliers of basic raw 
material, producers of capital goods, et al.) may reasonably demand is 
protection against the specially severe deprivations of general depression 
and deflation. This, a democratic government can and should provide— 
but by general, monetary measures and without gross or deliberate differ- 
entiation among producer or enterpriser groups. Surely our federal gov- 
ernment can stabilize the value of its currency if that purpose is accepted 
and intelligently pursued. Its power of taxing and spending are surely 
adequate; and their exercise to that end involves no sacrifice of other 
accepted values or objectives. By proper variations in its spendings and, 
especially, in its tax levies, it can inject and withdraw purchasing power 
as monetary stabilization may require. Nor does this imply or necessitate 
continued increase in the interest-bearing debt—or preclude the steady 
amortization of such existing debt. 

Along these lines, it certainly is possible (and desirable) to give stability 
to a competitive, free-market, free-enterprise system without impairing 
its competitiveness, and without substituting political (monopolistic) for 
competition controls in the markets for particular goods and services. To 
attain stability for particular industries or producer groups, by particular- 
ist measures, on the other hand, requires, if not outright special subsidies, 
the displacement of decentralized, competitive control by centtal au- 
thority, governmental or private. It thus involves radical departure from 
our traditional institutional system and movement toward the collectivist 
type. Proximately it implies further degradation of democratic govern- 
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ment in the promiscuous dispensation of special privileges and immunities 
to organized, articulate producer minorities. Formalists will, of course, 
distinguish sharply between control exercised by responsible government 
agencies (e.g., under “commodity agreements”) and control exercised by 
irresponsible private corporations and cartels. While dangerous in both 
cases, it is likely to be exercised with less disregard of the public interest 
by private groups, than by government agencies actually responsible to 
particular producer groups. There is, on balance, some advantage in hav- 
ing such power exercised, if at all, in a nominally irresponsible manner, 
since it is more likely to be exercised with restraint if precariously held. 

The common public interest in over-all, monetary stabilization, nation- 
al and international, is, like consumer interests generally, almost unrep- 
resented in the political process. While opposed only by irresponsible 
reactionaries, it is vigorously sponsored and promoted by no one promi- 
nent in affairs. Stabilization schemes for particular producer groups, on 
the other hand, are powerfully represented and espoused. Thus, farm 
leaders push international schemes for fixing prices, limiting ouputs, and 
dividing export markets by quota allocations. Producers of basic indus- 
trial materials (rubber, tin, copper, etc.) demand larger governmental 
participation in restrictive cartels. Cartelized manufacturers (chemicals, 
steel, electrical equipment, etc.) sponsor similar arrangements, demanding 
either governmental assistance or, at least, immunity from prosecution for 
monopolistic practices. In all cases, the argument runs in terms of security 
and stability—in terms of indispensable protection against the horrors 
of depression competition. 

If many such special demands are granted, it is hard to see how others 
can be resisted or, for that matter, how we can continue to have an anti- 
trust policy at home or any prosecution of restraint of trade. Equally 
hard is it to see how we can have effective economic cooperation inter- 
nationally or any enduring peace. If this is the wave of the future, we 
might well ride it deliberately, organize a trading system like that of 
Germany, and regard peace merely as an opportunity to prosecute trade 
as economic warfare, with purely military objectives! 

If half the time and effort now lavished on proposed international car- 
tels could be diverted to plans for national and international monetary 
stabilization, even the special-interest groups, not to mention the rest 
of us, would be far better served. Particularist stabilization pr s 
have diverted current international planning almost wholly away from 
its proper task or objectives. A promising beginning, to be’sure, has been 
made in the Keynes and White Reports; but even these documents are pri- 
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marily concerned with exchange rates and not with stabilization of the 
purchasing power of either the dollar or the pound (or of Unitas or 
Bancor). While properly concerned about nationalistic exchange-control 
and its consequences for trade, these Reports have little to say about tariffs 
or about the trade restraints of private monopolies. Indeed, they explicitly 
accept “commodity agreements.” Thus, real, fundamental planning for 
economic stability and international economic cooperation under less 
restricted trade seems to have bogged down completely, while interna- 
tional monopoly schemes are burgeoning and thriving all over the place. 
The early talk about reducing tariff barriers has subsided completely. A 
possible international antimonopoly program is now moving along rapid- 
ly in reverse. And the reason is simply utter lack of responsible political 
leadership. Failing such leadership, the only things that have promise 
politically are measures on behalf of special minority interests—cartel 
schemes with the usual polite invitations for consumer representation. 
Instead of a sound international program sponsored and carefully guided 
in its formation by a vigorous and alert State Department, with full ex- 
ecutive support, we have in prospect, besides a rather trivial scheme for 
exchange rates, only a multiplicity of proposals for extending and legitima- 
tizing private international monopoly. The sound urge toward interna- 
tional cooperation is being “satisfied” and perverted in the form of broad- 
er cooperation of producer groups to raise prices and reduce outputs. 

Such schemes not only divert attention from monetary stabilization 
and other proper forms of international economic cooperation. They also 
aggravate the difficulties of over-all stabilization. The attempt to sustain 
employment and investment by monetary devices must operate against 
the restriction of output and investment which is the basic function of 
agencies, governmental or private, for “stabilizing’’ particular prices. 
Such stabilization is almost inevitably a one-way process—raising prices 
which are often considered too low and seldom, if ever, considered too 
high. 

During depressions, the stabilization of particular prices against a 
general decline serves to shift the burdens of depression heavily upon 
other groups and, thus, to increase the difficulties of effective monetary 
or fiscal counteraction. Sustaining such prices means larger curtailment 
of employment and, thus, of spending. It means drawing off a larger share 
of spending to the particular enterprises, and thus, deepening the depres- 
sion in other areas of the economy. 

Conversely, rigidity of “administered” prices during a boom is likewise 
mainly unfortunate—if (as in rare cartel instances perhaps has been the 
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case) “stabilization” ever works both ways. If steel prices are held down 
during a boom, by virtue of normal excess capacity, one important check 
upon excessive boom-time investment is removed. (If they are held down 
by private rationing, the effects and purposes of the rationing devices are 
at least open to question.) Variation in costs of capital goods is certainly 
not an adequate substitute for monetary-fiscal stabilization; but one may 
not deny that increases would somewhat reduce boom-time investment, 
or that decreases would help fill in the valleys of investment during de- 
pressions. Conversely, the task of monetary stabilization will be less diffi- 
cult, and perhaps better discharged, if relative prices of capital goods and 
their major cost elements are responsive to changes in general business 
conditions. 

On a more realistic view of the future, however, one must focus atten- 
tion upon the contributions of monopolistic wage and price controls to the 
difficulties of preventing or checking continued inflation. Too much atten- 
tion has been directed to the influence of price and wage rigidity (“‘stabi- 
lization”) when, in fact, the controls or “administration” work mainly or 
largely to prevent change only in one direction (downward). No amount 
of monetary or fiscal stimulation will give us adequate employment or 
investment, if strategically situated unions and enterpriser monopolists 
insist upon utilizing improved demand conditions to increase their wages 
and prices rather than to increase employment, investment, and output— 
or to hold up prices where improved technology is markedly reducing 
costs. And there is no reason why organized producer groups, holding 
adequate organizational and political power, should, acting in their sepa- 
rate interests, forego the opportunity to improve their relative position 
in such circumstances. They may, to be sure, injure themselves along with 
the community, all or most of them being worse off by virtue of their re- 
strictive measures than if none had practiced them. But each group may 
be better off than if it alone had behaved less monopolistically ; and, short 
of dictatorship at one extreme and real competition at the other, there 
would appear to be no means for getting coordinated or cooperative ac- 
tion from such groups as a whole. 

Ultimately, as producers become more and more effectively organized, 
and the economy increasingly syndicalist, only internal competition or 
authoritarian dictation can protect organized groups from the folly of 
their own aggregate restraints. To argue that monetary stabilization, 
or even continued inflation, can overcome the restrictive efforts of wide- 
spread monopoly or bring the flexible, competitive prices reasonably into 
line with administered prices and wages, is to predict what is least proba- 
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ble. The experience with wartime inflation, as to wage rates, farm prices, 
and silver politics, should facilitate better predictions, if common sense 
does not yield good ones. Prices and wages which are most rigid in the 
face of depression and deflation are likely to be most flexible in the face 
of inflation. In either and all circumstances, monopolistically organized 
and politically articulate groups may be expected to look after themselves, 
to serve their special interests, and mainly to act contrary to the common 
welfare—and even contrary to their own common interests. So, we might 
inflate endlessly and still find ourselves with worse maladjustments of 
relative prices and relative wages than we had at the start. 

No amount of monetary stabilization or stimulation can make an econ- 
omy function better or tolerably-as it becomes increasingly monopolized 
and syndicalized. Restrictive measures, widely applied, must add up to 
serious aggregate restriction, to unemployment, and to a stagnant or 
contracting economy. Given widespread competition, free enterprise, and 
free access to markets for particular goods and services, the economy 
would be sensitive and responsive to monetary controls, and able to thrive 
on the limited measure of fiscal stimulation which is consistent with a 
stable price level and a stable or declining public debt. 

Only in a substantially competitive economy can injections of pur- 
chasing power be counted on persistently to increase output rather than 
prices, employment rather than merely wage rates. Only competition can 
assure that prices which have been held up during deflation will not be 
pushed up during deliberate reflation—that those which have resisted 
general downward movement will not lead the way upward. To anticipate 
another pattern without competition is to count on stupid lethargy among 
the most aggressive and powerful and to suppose that groups possessing 
great power will not exercise it promptly and wisely in their special in- 
terest. 

The main objective in national (and supranational) policy, of course, 
must be adequate and stable employment. This objective, in turn, must be 
attained without marked or continued inflation and without recourse to 
beggar-my-neighbor measures of economic warfare, aggressive or defen- 
sive. To these ends, we must seek to break down all artificial barriers and 
inhibitions against new enterprise and private investment. 

Failure in this undertaking, moreover, is likely to prove cumulative 
. and self-aggravating. If expansion of private output and investment does 
not provide adequate employment, governmental enterprise and invest- 
ment must fill the gap. This, in turn, necessarily involves governmental 
encroachment in areas of potential private investment and, thus, further 
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inhibition of private capital to enter into competition with subsidized 
governmental enterprise. It also involves aggravation of inflation dangers 
and ominous threats to political and property institutions, whose security 
is requisite to private investment expansion. 

On the other hand, failing general prosperity and expansion, particular 
industries and producer minorities are certain to be both more demanding 
and more successful in protecting and defending their relative position by 
exploitative, beggar-my-neighbor measures, governmental and private. 
Tolerating and promoting the restrictive schemes of powerful, organized 
minorities, we shall not only sacrifice expansion potentialities in their 
sphere but shall expose enterprise and investment elsewhere to their ar 
bitrary, monopolistic exactions. 

New enterprise and investment, fa€ing competition and irreducible 
uncertainties in their product markets, must be assured of access to rea- 
sonably free, competitive markets for their purchases (labor and ma- 
terials). Otherwise, they face not only the inevitable risks of misdirection 
of their activities (“normal,” competitive loss contingencies) but the 
forbidding prospect of forfeiting any possible profits to organized, monop- 
olistic suppliers of things they must purchase. There obviously can be no 
adequate private investment in a community where such investment is, 
or reasonably seems to be, a giving of hostages to powerful protagonists in 
economic civil war. A vigorous and expanding system of private enter- 
prise needs little, if any, pure profit on balance, to function effectively. 
Loss contingencies, however, must be counterbalanced by possibilities of 
somewhat commensurate gains; and such possibilities, for new and com- 
petitive enterprise, simply do not exist where it is surrounded by organized 
sellers (or faced by organized buyers). Besides the danger of having its 
legitimate profits appropriated by arbitrary power, there is also the risk of 
destruction through collusive action of its suppliers and its competitors in 
the product market. 

There can be adequate investment and employment in a predominant- 
ly free market economy with effective monetary-fiscal stabilization or, 
alternatively, in a predominantly collectivist system based on securely 
centralized power. Full production can be achieved either by extreme 
concentration or extreme deconcentration of control over particular prices 
and outputs. Like economical allocation and proper relative prices, in- 
vestments, and outputs, however, it is unattainable in the face of an un- 
disciplined struggle of organized producer groups which usurp or abuse 
governmental powers separately to improve their relative positions. In 
any system which is orderly or prosperous, the public interest in full pro- 





ECONOMIC STABILITY AND ANTITRUST POLICY 347 


duction must be protected either by competition within producer groups 
or by authority which compels them to accept reasonable prices and to 
maintain adequate output. We recognize at least vaguely the threat to 
world order and prosperity arising from beggar-my-neighbor policies in 
international economic relations. We do not recognize, save perhaps dur- 
ing total war, the threat to domestic order and prosperity arising from 
such policies on the part of functional groups organized to restrain trade 
or to secure special governmental restraints on their behalf. Abhorring 
total centralization of power, and unwilling to enforce a workable de- 
centralization, we drift rapidly into political organization along function- 
al, occupational lines—into a miscellany of specialized collectivisms, or- 
ganized to take income away from one another and incapable of acting in 
their own common interest or in a manner compatible with general pros- 
perity. Seeking security and prosperity, group by group within the econo- 
omy, we have as little chance of obtaining these goods as we have of at- 
taining peace among nations by analogous military measures, 

We are attempting to argue here a case which seems so obvious that 
effective argument is difficult. The amazing thing is that anyone should 
entertain the opposite view. Surely a competitive economy would be ex- 
tremely sensitive to monetary controls and relatively easy to stabilize by 
fiscal devices. That the same should be true of a highly monopolized or 
syndicalist system is improbable on its face and, on reflection, appears 
quite impossible. Monetary remedies can cure monetary ills. In excessive 
doses, they may serve to conceal other ills. That they should counteract 
or greatly ameliorate the consequences of wholesale organization of pro- 
ducer groups to exploit one another (and the unorganized) by raising their 
prices relatively and restricting their respective outputs, is certainly not 
to be anticipated on the basis of any reasoned analysis. Syndicalism can- 
not be transformed into an efficient and orderly scheme of politico-eco- 
nomic organization merely by adding a suitable monetary constitution. 

Monetary and fiscal controls, aiming at stabilization of the value of 
money or price level, are a proper and now indispensable element in the 
framework of a free-market society. In such a society, they can produce 
adequate, stable employment and contribute to effective allocation of 
resources. Seeking full employment and economic allocation without 
effective competition, we must move all the way to collectivism. The 
inherent conflict of interest between each producer group and the com- 
munity (to repeat) must be reconciled or avoided, either by the discipline 
of effective intragroup competition or by the dictation of absolute au- 
thority from above. 
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Monetary and fiscal measures are not a substitute for competition and 
free-market arrangements but a means for attaining greater over-all secu- 
rity, stability, and efficiency under such institutions. Centralization of 
monetary and fiscal controls is a sound and necessary means for attaining 
order and prosperity without other and larger concentration of power. It 
may be part of a program of total centralization (collectivism) or of a 
program of systematic decentralization and liberty. It cannot be expected 
to bring either peace or prosperity out of the economic civil war of monop- 
olized industries and pressure groups. Monetary and fiscal policies are 
crucially important in the traditional system; they present interesting 
problems under collectivism. To discuss such policies under syndicalism, 
however, is to speculate about the workings of a system which is patently 
and inherently unworkable. 





UNION SECURITY IN WARTIME 
Lester B. Onrretp* 


NE of the newest phrases in labor law and relations is ‘‘union 
security.”’ The concept is a rather sweeping one, It includes the 
closed shop under which none but union members may be hired, 

It also includes the less familiar union shop under which a non-union man 
may be hired, but upon his being hired, he must join the union. It includes 
preferential hiring under which the employer agrees to give preference, to 
members of the union in the, hiring of new employees and ordinarily ,ex- 
pects the union to supply new employees when the company needs them.., 
Last of all, it includes maintenance of membership under which as a con- 
dition of employment all persons must remain members who are members 
when the collective agreement is signed, or who voluntary join. at some 
later time. 

The War Labor Board of the first, World War formulated principles. 
with respect to union security. A conference of representatives of employ- 
ers and workers had agreed upon a body of principles prior to the appoint- 
ment of the board,’ Strikes or lockouts were not to be availed of to turn 
an open shop into a closed shop, or the reverse, The union shop, if estab- 
lished, was to continue. The refusal by an,employer to grant a closed shop 
was not to be deemed a grievance. This commitment was given in return 
for the previously unaccepted principle that employers should not inter- 
fere in any way with the right of employees to organize and to bargain col- 
lectively through chosen representatives. 

With the outbreak of the present war, President Roosevelt. called to- 
gether a conference of industrial and labor leaders with William H. Davis 
serving as chairman. The participants could not arrive at any agreement 
as to the issue of union security. It was asserted by the employer members 
that it should not be within the jurisdiction of the War Labor Board. 
Finally the President announced that there was agreement on a board 
which could settle all labor disputes; and the employer members stated 
that they would accept the “direction” of the President. 

If the number of disputes involving union security is any criterion, the 
issue is a basic one. Dean Morse has stated: 


* Professor of Law, University of Nebraska. Formerly Vice-Chairman, Kansas City Region- 
al War Labor Board. 


* Gregg, The National War Labor Board, 33 Harv. L. Rev. 39 (1919); Report, Nationa! 
War Labor Board 32 (1921). 


349 





350 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The question most often in dispute in cases coming before the National War Labor 
Board has been that of wages. Approximately two-thirds of the cases so far decided by 
this Board have involved some sort of a demand for an increase in wages. The next 
most prevalent demand has been that for union security. Approximately one-half of our 
cases have involved some form of union security.? 


Between January 12, 1942, and April 30, 1943, there were 188 cases 
involving 1,300,000 employees in which the National War Labor Board 
made decisions involving maintenance of membership. Maintenance was 
granted in 165 cases, submitted to employees for referendum in 1 case, 
and denied in 22 cases. The check-off was An issue in 99 of these cases. 
With respect to these 99 cases, the check-off was granted in 75 of them, 
continued in 2 of them, and denied in 22 of them. With respect to the 75 
cases where a check-off was granted, 33 of them involved a voluntary 
binding check-off, 31 of them a voluntary irrevocable, 8 a voluntary rev- 
ocable, and 3 another type. 

The importance of the issue of union security may readily be grasped 
when it is remembered that the difficulty of settling the issue brought 
about the ending of the National Defense Mediation Board.’ That board 
recommended that the Bethlehem Steel Corporation adopt the closed 
shop in its West Coast shipbuilding plants.‘ Previously the government 
had prevailed upon the employees not to press for wage increases, or to 
strike. With the exception of the Bethlehem Steel Corporation, all the 
shipbuilders responded by accepting the closed shop. The employer mem- 
bers of the board contended that if the board forced the closed shops upon 
Bethlehem, it would thereby be establishing a legal precedent beyond 
the power of the board as a mediator. The public and labor members re- 
plied in return that mediation involves only the particular case and sets 
no precedent. It was known that the company would accept the closed 
shop if recommended. For a time this solution was satisfactory. The next 
step was the development by the public members of the compromise 
which we today designate as maintenance of membership. The board per- 
suaded a number of employers and unions to accept it. In several cases it 
“recommended” maintenance, and its recommendation was followed. 

Industry, however, was not ready to accept the concept. A subsidiary 


* Morse, The National War Labor Board, Its Powers and Duties, 22 Or. L. Rev. 1, 13 
(Dec. 1942). Professor Walter L. Daykin states: “Union security and wages are the two impor- 
tant problems confronting the National War Labor Board.” See his article, The Treatment of 
Unionism by the National War Labor Board, 28 Iowa L. Rev. 451, 461 (1943). 
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Rev. 451, 452-458 (1943). 
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of the steel corporation, the Federal Shipbuilding Corporation, was a 
party to the Atlantic Coast Zone Standards Agreement. Its employees 
had not pressed for wages and had given up their right to strike. New 
employees without experience as members of a labor union were entering 
the shipbuilding industry in large numbers. There was danger that the 
union would be weakened, if not destroyed. The board felt that the union 
was entitled to protection. The company replied that it preferred the loss 
of its plant to compliance. 

It was now up to the board to decide whether its decisions were to be 
supported by force. The board asked the President to take over the plant. 
At this climactic point John L. Lewis came forward with a demand for 
the union shop for the captive mines, which are the mines owned by the 
steel companies. Thus both the employer and the union were making ex- 
treme demands without offer to compromise. The parties ultimately 
agreed to submit the case to the board for its recommendations, but there 
was no agreement to accept them. The labor members contended that 
the Bethlehem case constituted a precedent entitling the union to a union 
shop as of right. The board denied the demand for a union shop after 
John L. Lewis announced that the United Mine Workers needed no pro- 
tection. The CIO members of the board thereupon resigned. 


MAINTENANCE OF MEMBERSHIP 


The present maintenance of membership formula briefly described 
runs as follows.’ Anyone who is a member of the union fifteen days from 
the date of the directive order must continue his membership for the dura- 
tion of the contract as must anyone else joining thereafter. All employees 
have the right to withdraw from the operation of the union maintenance 
provision during the fifteen-day period or to refrain from joining the union 
without risking the loss of their jobs. Both the company and the union 
are ordered to refrain from any form of coercion. Disputes arising as to 
whether or not a worker is a union member are settled through the use of 
ordinary grievance machinery or final arbitration by the board. 

Maintenance of membership has sometimes been vehemently criticized 
as amounting to the closed shop. But such criticism is based on careless 
analysis. Maintenance of membership does not preclude the hiring of non- 
union men; the closed shop does. Maintenance of membership does not 
preclude the continuance in employment of non-union men; the closed 

5 For the current standard maintenance of membership provision, explanatory statement 


to be posted in plants, an ee maintenance clause, see 
I, 1943, 12 War Lab. Rep. VIII, and appendices at the end of this article. 
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shop does. Maintenance of membership in the standard form developed 
by the National War Labor Board permits members of the union fifteen 
days in which to resign before the maintenance of membership clause goes 
into effect. 

What is the board’s basic theory in ordering maintenance of member- 
ship? The answer is supplied by: Dean Morse: 

Protection of the union for the union’s sake has not been the basic reason for this 


board’s decision affording that protection. Behind every decision it makes is the one 
question: What will best aid the war effort” 


One of the best statements of the theory of maintenance of membership 
is that by Dr. Frank P. Graham in the Litile Steel Cases’ decided August 
26, 1942: 

By and large, the maintenance of a stable union membership makes for the mainte- 
nance of responsible union leadership and responsible union discipline, makes for keep- 
ing faithfully the terms of the contract, and provides a stable basis for union-manage- 
ment cooperation for more efficient production. If union leadership is responsible and 
cooperative, then irresponsible and uncooperative members cannot escape discipline 
by getting out of the union and thus disrupt relations and hamper production. If the 
union leadership should prove unworthy, demagogic, and irresponsible, then worthy 
and responsible members of the union still remain inside the union to correct abuses, 
select better leaders, and improve protection. This establishment of a more stable basis 
for union-management relations can, with wise and cooperative leadership on both 
sides, contribute to a united concentration in the supreme task of winning the war. 


What, then, is the fundamental justification for the grant of mainte- 
nance? Possibly it may be put this way: The union is that preeminent 
organization resorted to by most employees when they wish to make 
their strength felt.* Better than anything else, it expresses their composite 
personality as it is developed in their daily work. It is the mode by which 
they seek to function significantly in the government of industry. In the 
words of Thorstein Veblen, “Those who move in trade-unions are, how- 
ever crudely and blindly, endeavoring, under the compulsion of the 
machine process, to construct an institutional scheme on the lines im- 
posed by the new exigencies given by the machine process.” 

Maintenance of membership represents a compromise between the two 
' ‘ ae The National War Labor Board, Its Powers and Duties, 22 Or. L. Rev. 1, 22 

1942). 
1a War Lab. Rep. 453, 474. 
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Board, July 24, 1943); Jaffe, The Fight for Union Security, Atlantic Monthly, p. 91 (May, 
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extremes of closed shop and open shop. To grant. the closed shop where it 
had not previously existed would amount to establishing a national 
closed shop policy in contradiction to President Roosevelt’s statement of 
November 14, 1941 that “the government of the United States will not 
order nor will Congress pass legislation ordering a so-called closed shop.” 
On the other hand, to establish an open shop policy would result im gener- 
al industrial unrest, wildcat strikes, and a vast expenditure of energy by 
the union in membership campaigning. 

The formula guide clearly operates as a restriction on the liberties of 
the individual worker. The restriction, however, operates only after he has 
voluntarily submitted to it. As the National Board stated in the Litdle 
Steel case, the formula provides 

. for the larger liberty of the members in a secure and stable union. Member- 
ship it in any organization necessarily imposes restrictions. A free union, like our free 
society, derives its freedom from the consent of the government and from the subordi-. 
nation of personal rights to the general welfare of all the members of the union. Limita- 
tions on individual rights are, by the very nature of organized society, the basis of 
civilization itself. Some limitations on the individual liberty of workers are self-imposed 
for the larger liberty of the independence, dignity, self-expression, and creative co- 
operation of workers in labor unions through which they have won and are winning a 
larger share in the economic, social, and spiritual things by which men work and live, 
and for which they hope and dream for themselves and their children. 

Maintenance does not constitute such a severe limitation of the worker’s 
freedom as might at first be supposed. The worker has previously made his 
choice to join the union. In making such choice, it is perhaps not too much 
to say that he has thereby undertaken the obligations of solidarity which 
inheres in the relationship. Arguably, the contract of union association 
does not constitute a pledge of ‘fidelity as a condition of being’ permitted 
to continue employment. It is, however, a well known purpose of unions 
to obtain the union shop. Hence it may be contended that membership 
constitutes consent to the objectives of the union. 

It has been argued that maintenance results in coercion of the individ- 
ual employee. In reply, it has been pointed out that the sincerity of the 
employer’s concern is open to question; that the contention would be more 
convincing if it came from the employee himself. It has'also been pointed 
out that when an employer of his own free will makes an agreement for 
union security, he himself is limiting the freedom of the employee. In 
reply to this last contention, it may be observed that an agreement may 
be the result of the superior power of the union and that merely because 
the employer limited his employee’s freedom of action, this’ does not: 
justify the government in forcing him to do so. 
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Maintenance obviously does restrict the employer in some important 
respects. It restricts his power to retain a worker. He must discharge a 
union member who fails to maintain his membership. In the absence of 
maintenance, he might have retained the worker because of his efficiency, 
a then valid reason; or he might have retained him because he broke with 
the union, a discreditable reason. 

It is true that maintenance of membership does, to some extent, im- 
pose restrictions on the power of the employer to hire and fire. But the 
new relationship is limited to those workers who voluntarily accept it. 
The employer cannot complain that he is barred from hiring good workers 
who are unwilling to join the union. The only limit is on workers who, 
being union members at the time of the collective agreement and at the 
expiration of the escape clause, now wish to resign. The union must still 
rely on its own devices to persuade the worker to join. But when the 
worker has been persuaded, he must be loyal to his choice. 

One argument made by employers against maintenance is that one of 
the purposes of maintenance is to foster peaceful and stable relations and 
that such relations cannot be created or maintained by compulsion. Ad- 
mittedly there is much truth in Plato’s observation “that the creation of 
a cosmos out of chaos is a series of victories of persuasion over force.” 
The significance of persuasion should not be underrated. But as the solu- 
tions have been worked out, it seems clear that they are, and inevitably 
must be, composites of persuasion and force. 

One criticism voiced against maintenance is that it operates only 
against the employer. It should be noted, however, that the board may 
under proper circumstances deny the request of the union for mainte- 
nance. Such a denial is self-enforcing just as is the refusal of relief to a 
plaintiff in a civil action. Furthermore, the union may be commanded to 
incorporate certain terms in an agreement and impliedly to work under 
those terms. Employees who séruck were even in the last war threatened 
with concellation of their deferred draft status and of their employability 
in any war production.’ The present War Labor Board has hinted at its 
use.*® A strike may result in a refusal of maintenance. 

Today the maintenance clause is granted to any union which represents 
a majority" and is responsible. The Boston regional board has formulated 

* Report, National War Labor Board 25, 36 (1922) (letter from President Wilson to the 
strikers). 


1° General Cable Co. and International Brotherhood of Electrical Workers, W.L.B. No. 
247, 10 Lab. Rel. Rep. 788 (1942). 


** Penn. Rivet Corp., 13 War Lab. Rep. 189 (Philadelphia regional board, Dec. 3, 1943). 
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the following standards” to be applied in all cases where maintenance is 
requested by the union and objected to by the company: The union must 
prove that management is hostile to the union or that maintenance will 
improve relations between the parties. Management must prove that the 
union is irresponsible, that maintenance will worsen existing relations be- 
tween the parties, or that the union constitution, by-laws, and practices 
are such as to work hardship on the company and that union leaders 
might be expected to invoke such unjust provisions. 

The chief prerequisite to the granting of maintenance of membership 
is responsibility. As Chairman William H. Davis stated in the S. A. Woods 
Machine Company case: 

The employer members expressed their view that the maintenance-of-membership 
clause should not be granted to a union in a particular case, unless the Board was satis- 
fied that the union was responsible and was operated according to certain well-estab- 
lished democratic principles under its constitution and by-laws. The public members 
of the Board agree with the employer members in this respect completely. 

The board has not in any case denied union security because of the 
presence or absence of any provisions in the union’s constitution or by- 
laws.*4 

The granting of a maintenance of membership clause is not automatic. 
Indeed one will find decisions pointing in quite the opposite direction. In a 


case” decided as recently as June, 1943, the national board unanimously 
denied a request for maintenance, adopting the following finding of fact 
of a special examiner: 


At the hearing, it was mutually agreed that there had never been any discrimination 
by the employer against the union orits members. Indeed Mr. Wright stated: “They are 

2 Shawinigan Resins Corp., 13 War Lab. Rep. 123, 126 (Dec. 7, 1943). 

*3 August 1, 1942, 2 War Lab. Rep. 159, 162. See also Rice, The Law of the National War 
Labor Board, 9 Law and Contemp. Prob. 470, 479-481 (1942). 

*4 For a decision by the Detroit regional board, see Diamond Crystal Salt Division, 12 War 
Lab. Rep. 85 (Oct. 26, 1943) and for a decision of the New York City regional board, see 
Sanitary Equipment Co., 12 War Lab. Rep. 737 (Nov. 22, 1943). Compare a decision of the 
Boston regional board, Sargent & Co., 12 War Lab. Rep. 157 (Oct. 26, 1943); 9 War Lab. Rep. 
653 (June 21, 1943). 

*S For the situation prior to March, 1943, see Daykin, The Treatment of Unionism by the 
National Wat Labor Board, 28 Iowa L. Rev. 451, 463 (1943). 

**H. D. Hudson Mfg. Co., 9 War Lab. Rep. 367, 368-369 (June 18, 1943). This case was 
followed by the panel of the Fourth regional board in Jorgensen Bennett Mfg. Co., 11 War Lab. 
Rep. 613, 619-620 (Sept. 29, 1943). The latter case also cited the Norma-Hoffman Bearings 
Corporation case, 2 War. Lab. Rep. 433 (Aug. 24, 1942), in which it is stated that “the granting 
of union maintenance is not an automatic reaction to a demand for some sort of union security; 
it is granted only after a thorough examination of the merits of the case and careful delibera- 
tion.” See also a decision of the Dallas regional board, Universal Atlas Cement Co., 13 War 
Lab. Rep. 278 (Dec. 8, 1943), and of the Philadelphia regional board in Thomas Somerville 
and Sons, 12 War Lab. Rep. 286 (Nov. 6, 1943). 
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fair.” For this reason, the undersigned finds that he cannot agree with the contention 
of the union that a maintenance-of-union-membership clause is necessary in order to 
preserve the union during the life of this contract. He feels that to adopt any other 
policy would rather help to incur enmity where friendship and understanding now 
exists (sic). 

Where a strike occurs without authorization by union officials, who im- 
mediately take steps to bring about termination of the stoppages, the 
clause has been granted.”’ This is particularly true when the stoppages 
were in part provoked by management."* In other words, the board has 
granted union security unconditionally in spite of strikes when it has 
been shown that the union leadership was opposed to the strike and took 
vigorous steps to end it, particularly where there have been provocative 
tactics by the employer. Weak action by the union may prevent the un- 
conditional or immediate grant of maintenance.’® 

There are several courses which the board may adopt when it decides 
that previous participation by a union in a stoppage is so culpable as to 
warrant adverse action. It may grant union security subject to withdrawal 
if further stoppages occur, as it did in the Semet Solvay case.*® It may 
grant union security subject to review in a stated period, as it did in the 
Sanford Day Iron Works case," where the grant was subject to review 
within ninety days from the date of the board’s order. It may grant union 
security provided the international union assigns one of its representatives 
to supervise the locals, but the grant is made subject to review if further 
stoppages occur. This was done in the Yellow Truck and Coach Manufac- 

+1 General Steel Castings Corp., 6 War Lab. Rep. 225 (June 27, 1943); Jamestown Steel and 
Dahlstrom Door Companies, 6 War Lab. Rep. 98 (Jan. 14, 1943); Curtis Mfg. Co., 11 War Lab. 
Rep. 530 (Oct. 15, 1943); St. Mary’s Mfg. Co., 11 War Lab. Rep. 442 (Oct. 4, 1943); American 
Agricultural Chemical Co., 11 War Lab. Rep. 450 (Oct. 12, 1943). For a late case, see Tube 


Reducing Corp., 13 War Lab. Rep. 240 (Nov. 18, 1943). See also the panel opinion by Professor 
Harry Shulman in Campbell Soup Co., 10 War Lab. Rep. 283, 291 (Aug. 1943). 

*8 Borg-Warner Corp., 6 War Lab. Rep. 233 (Jan. 20, 1943); McLean-Arkansas Lumber Co., 
11 War Lab. Rep. 207 (Sept. 8, 1943). But see Chrysler Corp., 10 War Lab. Rep. 551 (Aug. 27, 
1943). Where a strike occurred in November, 1941, it is not a bar to the maintenance clause 
since it occurred before the no-strike pledge. Acme Rubber Mfg. Co., 12 War Lab. Rep. 192 
(Nov. 9, 1943). 

#9 Kansas City Stock Yards, 14 War Lab. Rep. 41 (Kansas City regional board, Jan. s, 
1944); Arcade Malleable Iron Co., 12 War Lab. Rep. 669 (Boston regional board, Nov. 22, 1943). 
See the cases cited by Daykin, The Treatment of Unionism by the National War Labor Board, 
28 Iowa L. Rev. 451, 471-473 (1943). 

2° 7 War Lab. Rep. 123 (March 19, 1943). See also Federal Bearing Co., 9 War Lab. Rep. 
691 (July 7, 1943); Lamson and Sessions Co., 8 War Lab. Rep. 295 (May 10, 1943). 

** 7 War Lab. Rep. 392 (March 30, 1943). Commercial Solvents Co., 12 War Lab. Rep. 323 
(Nov. 11, 1943). For a decision of the Kansas City regional board see ‘General Steel Castings 
Corp., 12 War Lab. Rep. 520 (Nov. 4, 1943). No criteria have been developed as to the length 
of the probationary period. It has been fixed in some cases at sixty days, in others at ninety, 
and in still others at six months. Seemingly, it should depend on the degree of irresponsibility. 





UNION SECURITY IN WARTIME 357 


turing Company case.” It may grant a lesser form of union security, as it 
did in the Allis-Chalmers case,*4 where the so-called Marshall Field for- 
mula was applied calling for an individual and voluntary written consent 
from each employee. It may deny union security but permit the union to 
reapply at the end of a stated period, as it did in the General Chemical 
Company casé,* in which the board postponed the decision for six months 
because the union had called a strike during negotiations. Finally it may 
deny union security outright.* 

If a union is granted union security on condition that future strikes 
will not occur, the occurrence of such strikes will not constitute a basis for 
revoking the security, if the union adopts satisfactory measures of disci- 
pline. The imposition of fines on the culpable members, enforced if neces- 
sary by the sanctions of the union security clause; is likely to be con- 
sidered a satisfactory disciplinary measure. In one case, the union fined 
179 of its members five dollars each, the fine to go to a war relief agency.” 

Up to August, 1943, the board has granted union security in about 
twenty cases where the record contained evidence of strikes and the em- 
ployers alleged irresponsibility; granted it conditionally in about seven 
such cases, and denied it unconditionally in about eleven cases. It seems 
fairly clear that union security will not be denied or will not even be made 
conditional simply because there is evidence of a strike. It may be neces- 
sary for the employer to produce evidence of weak union leadership, 

One of the important modifications of the concept of maintenance is the 
“escape clause.’’*” The effect of this clause is to give members of the union 
fifteen days in which to resign before maintenance of membership goes 
into effect. This period should normally run from the date of the receipt 
of the directive order or of acquaintance with its contents. What is the 
rationale of the clause? The employer members of the board argued that 
if the employee really wishes to remain in the union, there is no sound 
reason for not giving him a choice. Prior to the development of the escape 


22 5 War Lab. Rep. 244 (Dec. 14, 1942). But the occurrence of such stoppages will not be a 
basis for revocation of the clause if the union applies satisfactory disciplinary measures: 

*3 7 War Lab. Rep. 297 (March 30, 1943). 

*4 3 War Lab. Rep. 387 (Sept. 18, 1942). See also Schacht Rubber Co., Inc., 9 War Lab. 
Rep. 752 (July rs, 1943). A three months waiting period was ordered by the Boston regional 
board in 


¢ Malleable Iron Co., 12 War Lab. Rep. 669 (Nov. 22, 1943), and six months by 
the Detroit regional board in Edward G. Budd Co., 11 War Lab. Rep. 465 (Sept. 25, 1943). 


*8 Boston Wool Warehouses, 7 War Lab. Rep. 253 (March 23, 1943). 
26 Yellow Truck and Coach Manufacturing Co., 5 War Lab. Rep. 244 (Dec. 14, 1942). 


*7 The escape clause was first ordered in Ryan Aeronautical Co., Case No. 46, June 18, 
1942. 
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clause, the somewhat equivocal answer made was that the employee had 
already made his choice by joining the union. The democratic concept 
that the worker should have a real choice played an important role. 
Probably of equal if not greater importance was the hope that employer 
members of the board would then subscribe to the maintenance principle. 
An employer member, Roger D. Lapham, had argued in his dissenting 
opinion in the Federal Shipbuilding case, “If the contention is correct that 
members of a union intend to be so bound by virtue of joining a union, 
what then can be the possible objection to giving each of them an op- 
portunity to express his wishes?” 

The escape clause harks back to a conception of the collective bargain- 
ing agreement scarcely in line with the majority rule concept of the Na- 
tional Labor Relations Act. It is not consistent with the trend toward 
standard employment terms and toward equality instead of individual 
choice. As Dean Morse stated in the International Harvester case: 

The record is clear that the union maintenance plan proposed by the public mem- 
bers in this decision would be vigorously opposed in peacetimes because in the eyes of 


labor it would involve unjustifiable governmental encroachment upon internal union 
affairs. 


Thus the labor members yielded up something in principle. This type 
of union security has been called the democratic method of combining 


union security and voluntary union membership.” 

The escape clause has not meant any substantial loss of members by 
the unions. Part of the directive order in maintenance of membership 
cases is to the effect that the union agrees that neither it nor any of its 
officers or members will intimidate or coerce employees into membership 
in the union. 

The maintenance clause is effective only for the duration of a union 
contract.’® Hence if it is ordered to be renewed by the board, it must con- 
tain the fifteen-day escape clause. This was the holding in a case coming 
before the shipbuilding commission in the first case to raise the issue.*° 
The national board affirmed the ruling.** The Detroit regional board has 
ordered the incorporation of the escape clause even though the prior 

** Graham, Union Rights in Wartime, 106 The New Republic 884 (1942); Chamberlain, 
Labor in Wartime, 32 Yale Rev. 18 (1942). 


29 The termination of part of the contract by union’s notice of desire to “‘modify or amend”’ 
does not limit the union security provision. Weber Showcase & Fixture Co., 12 War Lab. Rep. 
138 (Nov. 9, 1943). 

3° Federal Shipbuilding and Drydock Co., 11 War Lab. Rep. 226, 232-233 (Sept. 15, 1943). 

3* 12 War Lab. Rep. 39 (Oct. 30, 1943). 
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maintenance provision had no such clause. The Cleveland regional 
board has ruled that where a maintenance clause is renewed, the right of 
workers to withdraw from the union during the new escape period is 
limited to the members who have paid their dues to the expiration date 
of the old contract.* 

The jurisdiction of the War Labor Board with respect to union security 
has been more frequently challenged than it has with respect to any other 
subject. Nevertheless, the board has repeatedly and constantly adhered 
to the view that whenever union security was an issue in good faith, the 
board would pass on it. As Dean Morse has pointed out, “‘As a matter in 
dispute, it has as seriously threatened production as any other issue and 
thus is within the board’s power and duty of final determination.”*4 

One fundamental objection raised to maintenance of membership is 
that only Congress can bring about so basic a change in labor relations. 
It is pointed out that the War Labor Board and its predecessor, the Na- 
tional Defense Mediation Board, were created by executive order only, 
and that the Constitution and statutes confer no such authority. Against 
the legality of the maintenance clause, it has been argued that it contra- 
venes Section 7 of the executive order which provides that “nothing here- 
in shall be construed as superseding or conflicting with the provisions of 
. ... the National Labor Relations Act.” The provision of the National 
Labor Relations Act alleged to have been violated is Section 8 providing: 

It shall be an unfair labor practice for an employer . . . . (3) by discrimination in re- 
gard to hire or tenure of employment or any term or condition of employment to en- 
courage or discourage membership in any labor organization; Provided, that nothing in 
this act, or in the National Industrial Recovery Act (U.S.C., Supp. VII, title 15, secs. 
701-712), as amended from time to time, or in any code or agreement approved or pre- 
scribed thereunder, or in any other statute of the United States, shall preclude an em- 
ployer from making an agreement with a labor organization (not established, main- 
tained, or assisted by any action defined in this act as an unfair labor practice) to re- 
quire as a condition of employment membership therein, if such labor organization is 
the representative of the employees as provided in section 9 (a), in the appropriate col- 
lective bargaining unit covered by such agreement when made. 


The answer to this contention may be found in the board’s decision in 


the Little Steel case. The board pointed out that the matter has not been 
passed upon by the courts. But the interpretation by the National Labor 


3? Universal Products Co., 12 War. Lab. Rep. 727 (Nov. 1943). 


33 Cincinnati Industries, Inc., 12 War Lab. Rep. 516 (Nov. 20, 1943). See also the decision 
of the Shipbuilding Commission in Bethlehem Steel Co., 12 War Lab. Rep. 255 (Nov. 12, 1943). 


344 Morse, The National War Labor Board, Its Powers and Duties, 22 Or. L. Rev. 1, 22 
(1942). 
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Relations Board may be resorted to. On September 11, 1941, President 
Roosevelt suggested to the chairman of the National Defense Mediation 
Board that the board discuss the question with the National Labor Re- 
lations Board. Following such discussion, the general counsel of the for- 
mer board confirmed the opinion of the National Defense Mediation 
Board and concluded (1) that the proviso to Section 8 (3) makes it lawful 
to make an agreement with an unassisted union, which is the exclusive 
representative of the employees in an appropriate unit requiring as a con- 
dition of employment that such employees be members of the contracting 
union; (2) that the proviso is not confined to the closed-shop variety of 
contract; and (3) that an employer does not engage in unfair labor prac- 
tices within Section 8 of the National Labor Relations Act by including in 
a contract with a proper labor organization a maintenance of member- 
ship clause. Since a closed shop agreement would not be in conflict with 
the act, a maintenance of membership clause a fortiori should not be since 
it provides for a degree of unionism less than the closed shop. Moreover 
the maintenance clause is not adopted voluntarily by the parties, but is 
imposed upon them by the order of the War Labor Board. 

On June 25, 1943, Congress passed the War Labor Disputes Act. This 
act does not preclude the War Labor Board from ordering maintenance of 
membership clauses.** The contrary argument rests on the language of the 
act stating that “the Board shall conform to the provisions of .. . . the 
National Labor Relations Act.” In reply it would seem that the act in- 
tends to strengthen, not limit, the powers previously exercised by the 
board, including the power to order maintenance clauses. What are the 
indications of such intention? In the first place, the executive order under 
which the board had operated for eighteen months prior to the act also re- 
quired conformity with the National Labor Relations Act. During these 
eighteen months the board had ordered maintenance clauses in 185 cases. 
In the second place, Section 7 (a) of the War Labor Disputes Act gives 
the board authority to “provide by order wages and hours and all other 
terms and conditions (customarily included in collective bargaining 
agreements) governing the relations between the parties.’’ Maintenance 
clauses date back to 1925. At the end of 1942 about 13 million workers 
were covered by collective bargaining agreements and about two million 
of these workers were under maintenance of membership agreements. In 
the third place, the legislative history of the act shows the intention of 
both the House and the Senate to continue intact the existing powers and 


#5 See opinion of General Counsel of the National War Labor Board, dated August 20, 
1943, appearing in 12 War Lab. Rep. VII (1943). 
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practices of the board and to add to its authority. In the fourth place, the 
House specifically, by a vote of three to one, rejected a provision which 
would prohibit the board from ordering maintenance of membership. 
This action was taken on the unanimous recommendation of the member- 
ship of the House Military Affairs Committee. In the fifth place, the legis- 
lative history of the act shows that it was the intention of Congress to 
maintain the national no-strike agreement. An essential condition of this 
agreement is that there must be a tribunal for the peaceful settlement of 
all disputes, including disputes over union security. 

The standard maintenance of membership clause and voluntary check- 
off may be imposed in spite of state statutes containing provisions which 
conflict therewith. The national board so ruled* with respect to a Wiscon- 
sin statute providing that an agreement for union security is invalid unless 
“three-fourths or more of the employees in such collective bargaining 
unit shall have voted affirmatively by secret ballot in favor of the union 
security clause,” and with respect to a Wisconsin statute prohibiting 
assignment of future wages without written permission of the employee’s 
wife.*7 The power of the board stems from the war powers of the National 
Government and the War Labor Disputes Act of June 25, 1943.** 


THE CHECK-OFF 


Before Pearl Harbor, the check-off of union dues had not become gener- 
al in this country. To be sure, it had existed for over forty years in the 
coal-mining industry. After 1929, it also came to be the prevalent practice 
in that part of the hosiery industry which was unionized. To some extent, 
it had been adopted in men’s and women’s clothing, trucking, shoes, and 
a few other industries. It constituted a means of collecting dues which 
certain unions found convenient. The outbreak of the war created a need 
for uninterrupted production and a tightening of the labor market. This 
meant that the check-off necessarily became a basic method of eliminating 
strife over the collection of union dues and of preventing the discharge of 
workers for failure to pay their union dues. The relationship of the check- 
off to maintenance of membership has become of the greatest significance. 


36 J. Greenbaum Tanning Co., 10 War Lab. Rep. 527 (Aug. 28, 1943). 


37 The same ruling was made in the Little Steel case, 2 War Lab. Rep. 453 (Aug. 26, 1942). 
Such state statutes are not intended to apply to the check-off. But the Detroit regional board 
ordered the individual check-off instead of the Little Steel when a state statute forbade the 
latter in Universal Products Co., 12 War Lab. Rep. 727 (Nov. 1943). The National War Labor 
Board in an opinion dated Jan. 21, 1944, ordered a compulsory check-off, in spite of such a 
statute. United States Vanadium Corp., 13 War Lab. Rep. 527. 


38 Public Law 89, 78th Congress (June 25, 1943). 
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There have been three stages in the evolution of such relationships: in the 
first, the check-off was frequently granted in lieu of maintenance of mem- 
bership; in the second, it was granted as a supplement to maintenance; 
and in the third and current stage, it was granted as an integral part of 
union security. 

In the initial period, which lasted from January to July, 1942, the 
check-off was regarded as a substitute for maintenance of membership. 
The first case in which the check-off was in issue was the Marshall Field 
case decided March 5, 1942. In this case the board granted both mainte- 
nance of membership and the check-off but wrote no opinion. The provi- 
sion required an individual signed authorization card from each employee 
who wished to be regarded as a union member and to have his dues de- 
ducted. In six subsequent cases, the board denied requests for main- 
tenance of membership or the union shop and granted the check-off only. 
In five of these six cases, the authorization for check-off was revocable by 
the worker at any time. In four of these six cases, the board granted the 
check-off instead of union security because the company and the union 
were negotiating their first contract and had had little previous bargaining 
experience. The board in two cases pointed out that the union was strong 
and stood in no need of security. In the American Brass Company 
case, the board saw no reason for granting maintenance of membership 
because the check-off would give the union the protection it needed. 

As a reason for granting the check-off in the White Sewing Machine 
Corporation case, the panel pointed out that not only did the company 
make payroll deductions for a number of items, but it cost the union 
about $2,500 a year to collect dues on company property during working 
hours, inasmuch as the union reimbursed the shop stewards for the time 
spent in following the paymaster around. The panel thought that the ex- 
pense to the company through interference with production while dues 
were being collected was also considerable. 

In two cases, the check-off was made applicable to delinquent members 
only. In the Ranger Aircraft Engines case where maintenance of member- 
ship was granted, the check-off was denied outright in a ten to two deci- 
sion. The majority of the board declared that the check-off would require 
the equivalent of an organizing campaign and that the panel had errone- 
ously assumed that both the company and the union wanted it. The two 
dissenting industry members favored the check-off in lieu of maintenance 
because the company was new and needed greater flexibility in its manage- 
ment program. 

The Litile Steel case, decided on July 16,/1942, initiated the second 
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stage in the board’s theory with respect to the check-off.** The check-off 
was now viewed as a supplement to, rather than as a substitute for, union 
security, if the union could establish facts indicating a special need there- 
for. The opinion by Frank P. Graham listed several factors which af- 
fected the board’s decision: (1) the employers forbade the collection of 
union dues on company property and provided no facilities anywhere 
for this purpose; (2) the collection of dues by the union was a heavy 
burden because of the existence of many nationalities and races among the 
employees, because of the widely separated and far-flung locations of 
mills and homes, and because of limitations on transportation; (3) several 
of the companies made deductions for a number of authorized items to 
agencies in which the companies believed or had an interest, and the 
employees often felt that the companies were opposed to the union be- 
cause there was no check-off of union dues; (4) the check-off eliminates 
picket lines for collecting dues and attendant abuses; (5) when linked 
with maintenance of membership, the check-off avoids the necessity for 
the discharge of a would-be delinquent; (6) it saves the time of the union 
leaders for the settlement of grievances and the improvement of produc- 
tion; and (7) the maintenance of a stable membership and the prompt 
collection of union dues make for a more responsible and more coopera- 
tive union. 

Between July 16, 1942, and April 1, 1943, the board granted some form 
of check-off in sixty-five cases and denied it in twenty-one cases. The 
figure 21 understates, however, the number of denials. In an unknown 
number of cases, the board did not grant the check-off, but no mention of 
such was made in the directive order. In some cases, the union withdrew 
the issue during the panel hearing; in other cases, the panel denied the 
check-off and the board simply overlooked it because the union comments 
on the panel report did not press the issue. In every case except one in 
which the check-off was granted, some form of union security was ap- 
proved or continued. While not every board action was consistent with the 
doctrine that the check-off would be granted only upon proof that the 
union needed it for a special reason to protect its position, the general pat- 
tern was reasonably clear. The denials of the check-off during this period 
usually rested on the “needs” test. In most of the twenty-one cases, union 
security was granted but the check-off denied because the panel found it 
was not essential “to the security of the union”’ or “‘to stabilize bargaining 
relations.” Mere convenience to the union was not enough, nor was the 


39 For cases in the first and second stages, see Daykin, The Treatment of Unionism by the 
National War Labor Board, 28 Iowa L. Rev. 451, 473-477 (1943). 
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existence of an anti-union attitude on the part of management. As late as 
March 30, 1943, the board denied the check-off on the recommendation 
of a mediation officer who noted that the union had made no showing of 
special conditions which required the check-off, and its other contracts 
with the same company did not include a check-off.* 

Since April, 1943, there has appeared the third stage in the board’s atti- 
tude toward the check-off, namely, a tendency to regard the check-off as 
an integral administrative part of union security, and to grant it with 
maintenance of membership except where there is substantial ground for 
denying it or where it is clearly unnecessary.“ This view has developed be- 
cause of the desire to end disputes, to prevent discharges in war plants as 
a result of dues delinquency under maintenance of membership provisions, 
and to enable the union officials to spend their full time settling grievances 
and promoting production. The difference between the third phase and the 
earlier ones is mainly a matter of emphasis. 

In April and May, 1943, the board granted the check-off in eighteen 
cases and denied it in one. The denial was based on recommendation of the 
panel as a result of a strike which the union authorized during the panel 
deliberations.“ In a June case of denial, the union had a verbal union shop 
agreement and gave as its only reason for requesting the check-off the 
shortage of gasoline due to rationing.*? In an August case of denial, the 
board upheld the referee’s finding that there were no special facts warrant- 
ing a check-off.4 From April, 1943, through September, 1943, the board 
granted the check-off in forty-seven cases and denied it in only the three 
cases just mentioned. The board seems to be taking increasing notice of 
the fact that a number of unions have been calling upon employers to dis- 
charge employees, as required under the maintenance clause, and the re- 
luctance of employers to discharge them. It has also noted that some 
unions were hesitant even to ask for the discharge of members not main- 
taining their membership, with a resultant weakening of the union. The 
check-off is not automatically granted, however. On December 11, 1943, 
the national board affirmed the Chicago regional board in denying a check- 


4° Oliver Farm Equipment Co., 7 War Lab. Rep. 239 (March 30, 1943). See also Chrysler 
Motor Parts Corp., 13 War Lab. Rep. 566 (Kansas City regional board, Jan. 12, 1944). 


«* For a late case, see Westinghouse Air Brake Co., 13 War Lab. Rep. 221 (Dec. 17, 1943). 
For a decision of the Kansas City regional board treating maintenance and check-off as closely 
intertwined, see Zimmerman Steel Casting Co., 8 War Lab. Rep. 804 (April 8, 1943). 


# Mead Corp., 8 War Lab. Rep. 471 (May 20, 1943). 
43 Five Ohio Refractories Companies, 9 War Lab. Rep. 255 (June 11, 1943). 
44 Lehigh Portland Cement Co., 11 War Lab. Rep. 31 (Aug. 26, 1943). 
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off where no evidence was presented indicating that the union stewards 
were having difficulty in collecting dues.“ 

The check-off involves a deduction of union dues or other fees by an 
employer from the wages of employees. The board has in practice confined 
the check-off to initiation fees and dues, and has not applied it to fines or 
assessments. It may assume various forms, the board having thus far or- 
dered four types: (1) the individually signed authorization form of check- 
off under which workers agree to the check-off at the same time that they 
affirm their union membership—the “Marshall Field” formula; (2) the 
individually signed authorization form of check-off under which union 
members may elect to authorize the company to deduct dues from their 
wages or may continue to pay dues directly to the union; (3) the voluntary 
binding check-off under which the check-off applies automatically if the 
member does not withdraw from the union during the escape period al- 
lowed under the maintenance of membership clause—the Little Steel 
check-off; and (4) the compulsory check-off under which all union mem- 
bers are bound by the check-off and are given no alternative except to 
quit their jobs if they object to it. 

Each of these types may be either revocable at any time or irrevocable 
for the duration of the agreement. The first and fourth types of check-off 
have been seldom used. The first or “Marshall Field’ formula has been 
directed only in three textile cases and in the Allis-Chalmers case.” The 
fourth or compulsory form was involved in the Bethlehem Steel Company, 
Shipbuilding Division case.*’ In this case, the board granted a mainte- 
nance of membership clause and a binding check-off without an escape 
period. The union had requested a union shop and a union hiring hall on 
the ground that they had been embodied in oral understandings with the 
company. The company denied any such understandings and the board 
was in doubt as to the facts. 

The great bulk of the check-off cases have directed either the individual 
signed authorization or the voluntary binding check-off. The latter type 


48 Minneapolis Hospital Council, 13 War Lab. Rep. 211 (Dec. 11, 1943). The panel of the 
regional board was unanimous in finding against the check-off. In Columbus Iron Works Co., 
12 War Lab. Rep. 638 (Nov. 18, 1943), a regional board order was suspended where the panel 
had found that harm might be done to the relations of the parties by forcing the check-off on 
the company. 


46 7 War Lab. Rep. 297 (March 30, 1943), Public Members Graham and Morse dissenting. 
478 War Lab. Rep. 67 (April 21, 1943). 


48 McQuay-Norris Mfg. Co., 13 War Lab. Rep. 50 (Nov. 16, 1943) (Kansas City regional 
board affirmed). 
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was inaugurated in the Litéle Steel case.*® It left a union member no choice 
except to resign his membership during the escape period, if he objected 
to the check-off. His objection to check-off carried with it an objection to 
maintenance of membership. Because of this feature it was considered 
more strict than the authorization type and was therefore ordered with 
more caution. It was confined for many months to the steel and mining 
industries, in which the physical problem of securing individual authoriza- 
tion is most difficult. Finally in February, 1943, following a panel recom- 
mendation, it was extended to the major meat-packing companies.*° 
The panel pointed out that at least one of the plants had indicated that if 
maintenance of membership was ordered, it would grant a check-off of its 
own accord to avoid disputes over dues delinquency. It also pointed out 
that some of the most serious disputes and stoppages had arisen out of 
difficulties in collecting dues. It also noted that the employees came to 
work in small groups at odd times, that lunch periods and quitting times 
were varied, and that due to the character of the work most workers 
changed into special working clothes and did not carry their money with 
them. On May 21, 1943, this type of check-off was extended to the rubber 
industry.“ On July 15, 1943, it was extended to a number of other large 
rubber companies, and it has since become the pattern for the rubber in- 
dustry. It has since been applied to the employees of a university,” to a 
petroleum company,** and to a manufacturer of cartridge cases.54 


In industries other than steel, mining, meat packing, and rubber, the 
national board has usually awarded the individual signed authorization 
type of check-off.* The significant feature of this type is that it permits 
some union members to pay dues directly to the union, while others have 


49 2 War Lab. Rep. 453 (Aug. 26, 1942). For a late case see United States Cartridge Co., 
12 War Lab. Rep. 616 (Nov. 30, 1943) (affirming Kansas City regional board); see also Mar- 
blehead Lime Co., 10 War Lab. Rep. 762 (Kansas City regional board, July 24, 1943). 


5° Four Meat Packing Companies, 6 War Lab. Rep. 395 (Feb. 8, 1943). But the board 
modified an order of the Chicago regional board ordering the Little Steel check-off, to order 
instead the individual check-off where there were no existing obstacles to dues collection. 
Armour and Co., 12 War Lab. Rep. 200 (Oct. 11, 1943). 


5* Big Four Rubber Companies, 8 War Lab. Rep. 537 (May 21, 1943). 


5? Columbia University, 9 War Lab. Rep. 687 (July 17, 1943). The individual check-off was 
ordered in Yale University, 12 War Lab. Rep. 315 (Sept. 30, 1943). 


53 Texas Company, 10 War Lab. Rep. go (July 17, 1943). 

54 Borg-Warner Corp., 10 War Lab. Rep. 631 (Aug. 18, 1943). 

55 Wilson Athletic Goods Mfg. Co., 1o War Lab. Rep. 367 (Aug. 8, 1943) (canvas and leather 
items); Five Louisiana Sugar Companies, 10 War Lab. Rep. 328 (Aug. 5, 1943). (sugar prod- 
ucts); McLean-Arkansas Lumber Co., 11 War Lab. Rep. 207 (Sept. 8, 1943) (hardwood lumber). 
See discussion in Kansas City Stock Yards, 14 War Lab. Rep. 41 (Kansas City regional board, 
Jan. 5, 1944). 
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their dues checked off by the company. It permits the union to conceal its 
strength, if it so desires. No clear reason has appeared in the decisions why 
the board selects this type of check-off. With a very few exceptions these 
check-offs have been made irrevocable for the duration of the agreement. 
It seems clear that the board prefers a check-off which must remain in 
effect for the contract year. The Detroit regional board has refused the 
Little Steel check-off and ordered the individual authorization type where 
a state statute forbade the former.® But the national board affirmed a de- 
cision of the New York City regional board ordering a compulsory check- 
off despite a contrary New York statute.‘ 

One may ask why is not the check-off as universal as a maintenance of 
membership clause? The answer is that most unions do not raise it as an 
issue. In the first place, many unions are satisfied with the various meth- 
ods of collecting dues which they have already developed. In the second 
place, many union members believe that the check-off weakens the tie be- 
tween the union organization and the rank and file membership. In the 
third place, the check-off reveals to the employer the strength of the union 
organization. This last factor is important where there is a substantial 
turn-over in employment, where the union finds it difficult to organize the 
new employees, and where an unfriendly employer is ready to refuse to 
recognize the union once it has lost its majority. 

It may well be that the check-off is not invariably the most effective 
method for stabilizing industrial relations or developing union responsibil- 
ity. Alternative techniques may include: (a) permitting union delegates to 
collect dues during working hours at scheduled times; (5) permitting 
union business agents to accompany the paymaster on his rounds; (c) pro- 
viding the union with a collection office or booth on company property; 
and (d) establishing the union office near the entrance of the plant. These 
methods bring together union members and officials, keep the members 
aware of their union obligations, and largely reduce the number of disputes 
concerning dues collection. 


OTHER FORMS OF UNION SECURITY 


Instead of ordering the standard maintenance clause, the board may 
order other and stronger types of union security provisions, such as the 
union shop, preferential hiring, maintenance of membership without an 
“escape period,” and maintenance of a proportion of members. 

5¢ Universal Products Co., 12 War Lab. Rep. 727, 729 (Nov. 30, 1943); Ex-Cell-O Corp., 
12 War Lab. Rep. 297 (Nov. 11, 1943). 

87 Washburn Wire Co., 12 War Lab. Rep. 124 (Oct. 18, 1943). 
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First to be considered is the union or closed shop. The board has not 
directed a union or closed shop in any case where such a provision had not 
previously been in effect. On the other hand, the board will not permit a 
company to abandon a union shop previously existing by voluntary agree- 
ment. The board has, therefore, ordered the continuance of such agree- 
ments and will generally do so except where there is proof of union irre- 
sponsibility. In one case the board made its order to renew a union shop 
contract conditional on a report by the international president of the 
union regarding the steps taken by the union to fix the responsibility for a 
seven weeks’ strike and to prevent its recurrence.®° 

The treatment of “interim” employees has caused some confusion. In 
the Harvill case“ the board served notice upon industry and labor general- 
ly that if a union or closed shop contract terminated after February 12, 
1943, the board would direct the renewal of the provision for all employ- 
ees, including those hired between the expiration date of the old contract 
and the board order. In the case of contracts expiring prior to February 
12, 1943, “interim” employees would generally be subject only to a main- 
tenance of membership provision. : 

Under a preferential hiring agreement, the employer agrees to give 
preference to members of the union in the hiring of new employees and 
ordinarily expects the union to supply new employees when the company 
needs them. If the union is unable to furnish the needed workers within 
a day or two days, the employer is free to hire them in the open market. 
Since the preferential hiring clause does not require that the new employ- 
ees shall remain union members in good standing, the issue of preferential 
hiring has arisen principally in relation to maintenance of membership or 
the union shop. In only one case has the board directed a preferential hir- 
ing clause de novo and in that case the clause was customary practice in 
the industry and the employer had stated that he was willing to accept it. 


58 For a late case, see Tualatin Valley Stages, Inc., 13 War Lab. Rep. 249 (Dec. 18, 1943). 
For decisions of the Kansas City regional board, see Donald Wholesale Co., 9 War Lab. Rep. 
89 (May 17, 1943); Fehlig Bros. Box and Lumber Co., 13 War Lab. Rep. 313 (Dec. 28, 1943). 


59 Everbest Engineering Corp., 8 War Lab. Rep. 607, 611 (May 26, 1943). For a case of en- 
forcement of a union shop clause by ordering the company to discharge workers for dues delin- 
quency, see F. S. Royster Guano Co., 12 War Lab. Rep. 510 (Oct. 27, 1943) (Cleveland regional 
board). 


6° Brew-Schneider Co., 10 War Lab. Rep. 1 (July 17, 1943). 
*: Harvill Aircraft Die Co., 6 War Lab. Rep. 334 (Feb. 12, 1943). 


* For such a case decided by the Kansas City regional board, see Hutchinson Transporta- 
tion Co., 12 War Lab. Rep. 539 (Nov. 5, 1943). 
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The most important problem has been whether preferential hiring 
amounts to a closed shop when combined with maintenance of member- 
ship. The board has been hesitant about combining the two provisions. 
In only two cases has it added maintenance of membership to a preferen- 
tial hiring clause. In the latter of these** the board pointed out that the 
decision was made on “most special grounds” and was not to be taken as a 
precedent. It listed four special circumstances: (1) testimony of the parties 
revealed that the preferential hiring clause had not resulted in all new 
employees joining or remaining in the union; (2) the company had a num- 
ber of grounds on which to reject prospective employees referred by the 
union and had hired nonunion employees; (3) the union’s objective settle- 
ment of grievances had cost it some of its members; and (4) the recom- 
mendations of the panel and review committees were unanimous. 

If the preferential hiring clause requires all new employees to become 
union members, regardless of whether or not they are furnished by the 
union, and if labor turnover in the plant is extremely rapid and few old 
employees remain, the addition of maintenance of membership will clearly 
result in what amounts to a closed shop condition. Suppose, on the other 
hand, that the preferential hiring clause permits the employer to hire, 
without any conditions, non-union workers in the open market if the union 
cannot supply the needed workers. In that event, the addition of a main- 
tenance clause will not compel these employees to become union members 
and consequently a closed shop will not result. Or, suppose the preferential 
hiring clause allows an employer to reject, for various specified reasons, 
employees referred to him by the union and the employer has hired a sub- 
stantial proportion of non-union workers. Here again the addition of a 
maintenance clause will not result in a closed shop. Thus the effect of add- 
ing a maintenance clause depends upon the precise nature of the hiring 
clause, the conditions of the labor market, and the extent of labor turnover 
in the plant. 

Occasionally the board has directed a maintenance of membership 
clause without an “escape period,” thereby removing a potent threat to 
the strength of the union. In such cases, the effective date of the mainte- 


6s For a refusal by the Chicago regional board, see Western Felt Works, 13 War Lab. Rep- 
177 (Nov. 16, 1943); see also a decision of the West Coast Lumber Commission, West Side 
Lumber Co., 12 War Lab. Rep. 162 (Sept. 23, 1943). In Weyerhauser Timber Co., 13 War 
Lab. Rep. es (Dec. 22, 1943), the national board reversed an order of the lumber commission 
awarding both preferential hiring and maintenance of membership provisions. The labor mem- 
bers and public member Wayne L. Morse dissented. 


64 Shell Oil Co., Inc., 8 War Lab. Rep. 667 (May 5, 1943). 
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nance clause has usually been the date of the directive order, although in 
one case a retroactive date was used. The omission of the escape period 
must be justified by “extraordinary circumstances.’ What constitutes 
“extraordinary circumstances” is a matter of judgment. Such circum- 
stances are company hostility to the union and failure to comply with a 
previous board order, unduly long delay in the final settlement of a case,” 
and conflicting evidence as to an alleged oral agreement on the union 
shop.” Possibly another circumstance should be the denial of a wage in- 
crease by the board at the same time that it grants maintenance of mem- 
bership, since workers who are new and uneducated in their role as union 
members may resign en masse during the escape period. 

The maritime industry on the Great Lakes presented a situation in 
which the standard maintenance clause was an ineffective device for pro- 
viding union security. Usually seamen are under contract only for the 
duration of a single voyage. Hence in one case the board directed that the 
proportion of union members employed at the close of the last season, or 
the proportion of members established for each company thirty days after 
the opening of the coming season, whichever is larger, shall be the number 
of union personnel to be maintained as a minimum by that company for 
the duration of the contract. Possibly the maintenance of proportion 
formula may also be valid in manufacturing or other establishments where 
the turnover of labor is heavy and the union is faced with a continuous 
organizing campaign in order to maintain its strength.”° Heavy labor 
turnover has deprived several unions of their strength and has caused 
others to devote an undue amount of time and energy merely to maintain 
the organization. There are precedents for the use of such a formula in 
land establishments such as the so-called percentage agreements of the 
Brotherhood of Railway Trainmen which were made illegal by the amend- 
ment of the Railway Labor Act in 1934. 


*s For a late case denying omission of the escape period, see Prudential Life Insurance Co., 
13 War Lab. Rep. 236 (Dec. 16, 1943). 

6 Celanese Corporation of America, 7 War Lab. Rep. 95 (March 16, 1943). 

7 Bethlehem Steel Corp., Shipbuilding Division, 6 War Lab. Rep. 513 (April 29, 1943). 


8 See Electric Boat Co., 12 War Lab. Rep. 164 (New York City regional board, Oct. 26, 
1943). 


* Interstate Steamship Co., 6 War Lab. Rep. 566 (March 5, 1943). For a late case, see 
General Petroleum & Richfield Oil Corporations, 12 War Lab. Rep. 7 (Nov. 1, 1943). 


7° Compare a decision by the New York City regional board involving a company operating 
retail book stores. Doubleday, Doran & Co., 12 War Lab. Rep. 527 (Oct. 29, 1943). 





UNION SECURITY IN WARTIME 


APPENDIX A 


MAINTENANCE OF MEMBERSHIP PROVISION 
(Adopted by National War Labor Board, November 27, 1943) 


(a) All employees who, on (insert date—fifteen days after date of Directive Order), 
are members of the Union in good standing in accordance with its constitution and by- 
laws, and all employees who become members after that date, shall, as a condition of 
employment, maintain their membership in the Union in good standing for the dura- 
tion of the collective agreement in which this provision is incorporated, or until fur- 
ther order of the Board. 

The Union shall, immediately after the aforesaid date, furnish the National (Re 
gional) War Labor Board with a notarized list of its members in good standing as of 
that date. 

The Union, its officers and members shall not intimidate or coerce employees into 
joining the Union or continuing their membership therein. 

(b) If a dispute arises as to whether an employee (1) was a member of the Union on 
the date specified above or (2) was intimidated or coerced during the fifteen-day “es- 
cape period” into joining the Union or continuing his membership therein, such dis- 
pute may be submitted for determination by an arbitrator to be appointed by the Na- 
tional (Regional) War Labor Board. The decision of the arbitrator shall be final and 
binding upon the parties. 

(c) If a dispute arises as to whether an employee (1) has failed to maintain his mem- 
bership in the Union in good standing after the aforesaid date, or (2) was intimidated 
or coerced into joining the Union after the aforesaid date, such dispute may be sub- 
mitted for determination by an arbitrator to be selected in the manner provided by the 
contract of the parties, or if no such provision exists, to be selected by special agree- 
ment. In the absence of such a contract provision or special agreement, the arbitrator 
will be selected by the National (Regional) War Labor Board, on due application. The 
decision of the arbitrator shall be final and binding upon the parties. 

Any party desiring to post or otherwise publish an official explanation by the Na- 
tional War Labor Board of the foregoing maintenance of membership provision may 
use the attached form of notice. A statement of the procedure to be followed in ad- 
ministering the maintenance of membership provision, in the absence of some other 
procedure agreed to by the parties, is also attached. 


APPENDIX B 
PROCEDURE FOR ADMINISTERING THE MAINTENANCE OF MEMBERSHIP CLAUSE 
(Approved by National War Labor Board, November 26, 1943) 


The following procedure is intended to serve as a basis for determining disputes 
arising under paragraphs (b) and (c) of the maintenance of membership provision of 
the Board’s Directive Order. 


1. The Union shall prepare a list of members who have failed to maintain their mem- 
ship in the Union in good standing, as defined in its constitution and by-laws. 
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2. The Union shall then have its committeemen and stewards make a preliminary 
check of the list to ascertain whether the employees named thereon are still in the em- 
ploy of the Company. 

3. After such preliminary check, representatives of the Union and of the Company 
shall check the Union’s list against the Company’s employment records to further as- 
sure the accuracy of the list. 

4. Thereafter, the Union shall address a letter to all persons on such list, advising 
them that unless, within seven days after the mailing of the letter, they take the neces- 
sary steps to place themselves in good standing in the Union, they will be reported 
officially to the Company. 

5. After the expiration of the 7-day period, the Union shall submit to the Company 
a revised list of those persons who have failed to maintain their membership in the 
Union in good standing, showing the last month for which dues were paid by those 
persons, and the date of their last dues payment. In any case where loss of good stand- 
ing resulted from conduct other than non-payment of dues, the Union should so indi- 
cate. 

6. Within seven days after the presentation of the revised list, the employees on the 
list shall be summoned before a joint committee of representatives of management and 
of the Union. 

7. If an employee, when summoned before the joint committee, makes no claim 
which would constitute a basis for an arbitrable dispute under paragraph (b) or (c) of 
the maintenance of membership provision, and if it is found as a fact that he has failed 
to maintain his membership in good standing, the Union may, after twenty-four hours 
following such finding, officially request the management in writing that the employee 
be suspended from employment for a period, not to exceed thirty days. If, at the ex- 
piration of the period of suspension from employment, the employee has failed to place 
himself in good standing, then the Union may officially request in writing that the em- 
ployee be discharged by the Company, in accordance with its obligation under the 
Directive Order of the Board. 

If, on the other hand, the employee asserts that he was not a member of the Union 
in good standing on the last day of the “escape period,” or that he was coerced or in- 
timidated during the “escape period”’ into joining the Union or continuing his member- 
ship therein, and if the Union continues to press the case of that particular employee, 
then the aforesaid issue or issues may be submitted for settlement by an arbitrator ap- 
pointed by the National War Labor Board; or 

If the employee asserts that he has continued his membership in good standing in 
the Union since the “escape period,” or that he was coerced or intimidated after the 
“escape period” into joining the Union, and if the Union continues to press the case of 
that particular employee, then the aforesaid issue or issues may be submitted for settle- 
ment by an arbitrator to be selected as provided in the contract, or if no such provision 
exists, to be selected by special agreement of the parties. In the absence of a contract 
provision or special agreement of the parties, the arbitrator will be appointed by the 
National War Labor Board, on due application. 

The arbitrator shall not consider any claim of coercion or intimidation unless it 
appears that the claim was raised at the first reasonable opportunity after the alleged 
acts of coercion or intimidation. 
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APPENDIX C 


EXPLANATORY STATEMENT OF MAINTENANCE OF MEMBERSHIP PROVISION 
(Approved by National War Labor Board, November 26, 1943) 


The National War Labor Board (Region ) has directed that a maintenance of 
membership clause be included in the terms and conditions governing the relationship 


Briefly, the maintenance of membership clause provides as follows: 


. If you are a member of the Union in good standing, you will be required as a condi- 
tion of employment to maintain your good standing in the Union for the duration 
of the contract, unless, before , you notify the 
Union in writing that you desire to withdraw from membership. (Your Union dues 
will also be deducted from your pay each month, unless you withdraw from member- 
ship before........ SEO SLE SORA. . 

. If you join or reaffiliate with the Union after... de s , you will be 
required as a condition of employment to maintain y your + good standing i in the Union 
for the duration of the contract, (and your union dues will be deducted from your 
pay each month).* 


. If you are not now a member in good standing, this order does not require that you 
join the Union, but you are free to make application to join. 

. If you have any question as to whether you are now a member of the Union, or wish 
to be informed as to whether the Union regards you as a member, inquire at the 
Union office or of the departmental steward or other appropriate union official. 


(This notice or copies therof may be posted or otherwise published by the Company or 
the Union or both jointly). 


*Matter in parenthesis to appear only in those cases where the Board or its agents has 
directed a check-off of union dues. 





A STUDY IN CONSTITUTIONAL RIGIDITY. Ii* 
Kewnets C. Searst anp Cuarzes V. Lavcaumt 


Mississippi—Since the publication of the first instalment of this 
article, additional information concerning Mississippi has been examined. 
It is therefore necessary to revise and to some extent correct the previous 
discussion concerning that state.’*5 

The present constitution of Mississippi was adopted in 1890. Section 
273 provides for amendments. The essential requirements are: (1) that a 
proposed amendment shall be passed by a two-thirds vote of each house; 
(2) that it shall be submitted at “an election,” at which the people may 
vote for or against each amendment separately ; and (3) that if “a major- 
ity of the qualified electors voting shall have voted for the proposed 
change,” then it shall be inserted as a part of the constitution at the next 
succeeding session of the legislature.’ 

As far as is known there has been no interpretation by the Mississippi 
courts of the expression “an election.’’ Apparently, this would permit the 
legislature to pass an act that would provide for the submission of consti- 
tutional amendments at a specifically designated special election. Missis- 
sippi has, despite its population of about two million, a very small and se- 
lect group of voters at the general November elections in the even-num- 

* Part II of an article, of which Part I appeared in the January, 1943, issue of this Review. 
See 10 Univ. Chi. L. Rev. 142 (1943). This article is based upon original research by Charles V. 
Laughlin. Owing to Mr. Laughlin’s induction into the military service in September, 1942, 
before the article was in an appropriate form for publication, revision thereof was undertaken 
by Professor Sears. This process of revision entailed additional research, and much of the text 


was largely re-written. It is at Mr. Laughlin’s instance that the primary credit for authorship 
is attributed to Professor Sears. 


+ Professor of Law, University of Chicago. 
t Of the Illinois Bar. 


16 “Whenever two-thirds of each house of the legislature shall deem any change, alteration 
or amendment necessary to this Constitution, such proposed amendment, change or alter- 
ation shall be read and passed by two-thirds vote of each house, respectively on each day, for 
three several days; public notice shall then be given by the secretary of state at least three 
months preceding an election, at which the qualified electors shall vote directly for or against 
such change, alteration or amendment, and if more than one amendment shall be submitted 
at one time, they shall be submitted in such manner and form that the people may vote for or 
against each amendment separately; and if it shall appear that a majority of the qualified 
electors voting shall have voted for the proposed change, alteration or amendment, then it 
shall be inserted at the next succeeding session of the legislature as a part of the Constitution 
and not otherwise.” Miss. Const. art. 15, § 273. 

As to the meaning of the expression “passed by two-thirds vote of each house” see the 
interpretation of a similar expression in the constitution of 1832. Green v. Weller, 32 Miss. 
650, 33 Miss. Appendix (1856). 
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bered years. This has been particularly true in the years when a president 
was not elected. There has been no great difficulty in adopting amend- 
ments in these even-numbered years. Accordingly, there has been, appar- 
ently, no pressure to provide for the submission of amendments at a specif- 
ically designated special election, where only those interested in voting on 
amendments would vote. If, in the future, it should happen that the voters 
at the general November elections in the even-numbered years should in- 
crease so that they would be comparable in number to the voters in gen- 
eral elections in northern and western states, then it is possible that Mis- 
sissippi might have trouble in adopting amendments. If so, the device of a 
specifically designated special election could be tried as a remedy. In the 
meantime, it is to be remembered that Section 102 of the Mississippi con- 
stitution provides that “all general elections for state and county officers 
shall commence and be holden every four years, on the first Tuesday after 
the first Monday in November, until altered by the law.” But this section 
does not provide that state and county officers shall be elected in even- 
numbered years. And the Mississippi statutes provide that state and 
county officers, all of them, apparently, except judges, shall be elected in 
odd-numbered years.'*” Thus, it would appear that the only officers elected 
in November in the even-numbered years are the presidential electors, 
members of the Congress, and state judges.’** Since Mississippi has been 
invariably Democratic since reconstruction days, it is easy to understand 
why the vote has been very small in the elections at which constitutional 
amendments have usually been submitted, since 1890. 

In a section dealing primarily with other requirements, these two sen- 
tences were found: “Constitutional amendments shall be voted for at the 
time fixed by the concurrent resolution. The election, whether held sepa- 
rately or with other elections, shall be conducted, in all respects, as re- 
quired for elections generally.’”’*** ‘““The” concurrent resolution apparently 
means the resolution which is used to pass the proposed amendment 
through the legislature and submit it to the electors. These resolutions 
have usually provided for a vote in the even-numbered years at the gen- 


87 Miss. Code Ann. (1942) §§ 3237, 3238. In exceptional cases, apparently, municipal 
elections have occurred on the second Tuesday in November in even-numbered years. Occasion- 
ally this has been the same day as the first Tuesday after the first Monday. Miss. Code Ann. 
(1930) § 2597. Cf. 1938 Supplement, ch. 50, Sec. 273, and Miss. Code Ann. (1942) § 3764. 


128 Miss. Code Ann. (1942) §§ 3297 (electors chosen during presidential year), 3302 
(representatives in the Congress every even-numbered year), 3307 (U.S. one 3310 
Gacigen of clase Se SEEN SEE EETy SANE COMER SL So EN NIN So . Miss. 
Const., Art. 5, § 143. 


129 Miss. Code Ann. (1942) § 3280. 
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eral election on the first Tuesday after the first Monday in November. 
The two sentences quoted tend to confirm the suggestion made previously 
that in Mississippi amendments can be submitted at a specifically desig- 
nated special election, if the legislature should so desire. However, it 
would appear that the general November election in the even-numbered 
years in Mississippi is not a contested election in any ordinary sense of 
that expression. This is due to the severe restrictions on voting,’** and 
generally to the fact that for practical purposes Mississippi is a one-party 
state. The real contests occur in the primaries and the run-off primaries.'* 
So it would seem at least reasonably accurate to conclude that the only 
actual contest in the elections at which constitutional amendments are 
submitted is that which arises over the adoption of the amendments. The 
Democratic candidates are regarded as certain to be elected. Herein lies 
one striking difference between Mississippi and Tennessee. In effect, elec- 
tions in Mississippi, at which constitutional amendments are either adopt- 
ed, not adopted, or defeated, are to a very large extent special elections. 
And this seems to be the main explanation for the success that Mississippi 
has had in amending its constitution. 

Section 273 of the Mississippi constitution as adopted in 1890 provides 
that if an amendment of it is ratified by the voters “it shall be inserted by 
the next succeeding legislature as a part of this constitution, and not other- 
wise.” But this would appear to be a judicially non-enforcible constitu- 
tional provision. If so, the “next succeeding legislature” can defy the 
wishes of the voters and nothing can be done about it. In the Mississippi 
Code (1930) and in the Annotated Code (1942) there appears this annota- 
tion to Section 105 of the constitution: “An amendment eliminating the 
foregoing section was submitted to the people by the legislature at the ses- 
sion of 1894, see Laws 1894 ch. 43; an election was held in November, 
1894, and seems to have resulted in favor of the elimination of the section, 
but no action was taken by the legislature after the election.” As a result, 
Section 105 is still printed as a part of the Mississippi constitution. 

The Mississippi legislature in 1898 submitted two amendments. One of 
them concerned the powers of the commissioners of levee districts, and the 
result is recorded in Table 8."** The other proposed to eliminate five sec- 
tions of the constitution and adopt one section in lieu thereof. The purpose 


"8° Miss. Code Ann. (1942) §§ 3235, 3236. 


13" Miss. Code Ann. (1942) §§ 3109-3111. In 1940 Roosevelt received 168,252 and Willkie 
7:364. World Almanac 785 (1942). 


13? See ro Univ. Chi. L. Rev. 172 (1943). According to erent _ 1900, p. 238, the 
affirmative vote was 14,515, instead of 14,516, an immaterial diff 
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was to provide for an elective, instead of an appointive, judiciary. It was 
provided, however, that this proposal should be submitted at the Novem- 
ber, 1899, election instead of the November, 1898, election."** It was ap- 
parently adopted, according to a resolution to insert it into the constitu- 
tion, by a vote of 21,169 for to 8,643 against.’** But it was decided in 
State v. Powell's that this amendment was invalid, because there were at 
least four amendments submitted as one proposition, in violation of Sec- 
tion 273 of the Mississippi constitution. It was also decided that the 
amendment had not been ratified by the necessary majority. It was stated 
in the defendant’s plea, apparently accepted as correct in view of the de- 
murrer to the plea by the state, that the amendment received 21,169 
votes, to 8,643 against it, but that in the same election there were 48,370 
votes cast for governor. Thus, the vote for the amendment was less than 
half of the vote for governor, to say nothing of the total vote at the elec- 
tion. The supreme court interpreted the 1890 constitutional provision that 
an amendment is adopted “‘if it shall appear that a majority of the quali- 
fied electors voting shall have voted for the proposed” amendment to re- 
quire a majority of the total number voting at the election for any pur- 
pose even though the 1890 requirement was different from the provisions 
in the three preceding Mississippi constitutions. The last two had re- 
quired a majority of those voting “for members of the legislature.” The 


omission of the quoted words from the 1890 constitution not only had not 
weakened the requirement, but, as the court said, had “absolutely 
strengthened’”’ it. 


The 1904 legislature submitted a constitutional amendment to elimi- 


133 Mississippi, Laws, Spec. Sess., 1898, chs. 83, 84, pp. 97, 98. 


134 Mississippi, Laws, 1900, ch. 199, pp. 236-237. The total vote was not stated in the 
resolution to insert. 


135 77 Miss. 543, 27 So. 927 (1900). Accordingly, the second item in table 8 under the date of 
1900 should be regarded as corrected as herein indicated. 

The Mississippi legislature in its 1900 session submitted two amendments to the voters at 
the November, 1900, election. One concerned the disposition of the poll tax, and the other 
provided for a new apportionment of senators and representatives. Mississippi, Laws, 1900, 
Pp. 239-241. These amendments were not inserted “at the next succeeding session of the 
legislature” as now provided by Section 273 of the Mississippi constitution; but they were in- 
serted by the 1904 session, and apparently this was in conformity with Sections 36 and 273 of 
the constitution as then worded. The resolution to insert stated that the first one received 
43,128 votes for and 7,733 against, and that the amendment had received “a majority of all 
the legal votes polled at said election.” The resolution to insert the second amendment stated 
that the total vote cast at the election was 51,238; that the vote for was 32,295 and the vote 
against was 6,917; and that “the same was carried by a majority of 2,744 of all the legal votes 
polled at said election.” The latter part of the quoted statement seems erroneous. Instead of 
the amendment having a majority of 2,744, it would appear to have had 6,675 more votes than 
necessary for it to be ratified. In any event both amendments seem to have been adopted and 
actually inserted. Mississippi, Laws, 1904, pp. 223~226. Neither is included in Table 8. 
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nate Section 105 of the constitution.’ No record concerning this amend- 
ment has been found in later session acts. The normal inference from this 
would be that the proposed amendment was either defeated or not adopt- 
ed, and Section 105 still appears to be a part of the printed constitution.*#” 

In 1908 an amendment concerning the grant of donations was inserted 
into the constitution. It was duly submitted in 1906 and the 1908 legisla- 
ture asserted that it had received 15,425 votes, to 1,267 against it, and 
that it had “received a majority of all the legal votes polled at said elec- 
tion.” The total vote at the election was not set forth.** 

The legislature of 1908 submitted an amendment to provide for the in- 
sertion of ratified constitutional amendments “‘at the next succeeding ses- 
sion of the legislature” rather than “by the next succeeding legislature.”* 
Since no record of this proposal has been found in later session acts, it will 
be assumed that it was either defeated or not adopted. 

The Supreme Court of Mississippi in 1913 held that the amendment 
submitted in 1910 to provide for the election, rather than the appoint- 
ment, of circuit and chancery court judges had been properly submitted 
and adopted even though the amendment could have been divided into 
two amendments, one providing for circuit court judges and the other 
providing for chancery court judges. The court, in State v. Jones, expressly 
refused to follow State v. Powell*** to this logical but absurd extreme.’” 

The initiative and referendum proposal of 1914 is listed in Table 8 as 
“not adopted.”’ This proposal was the subject of considerable litigation. 
In Power v. Ratliff** the Mississippi Supreme Court refused to enjoin the 
secretary of state from proceeding under the amendment to submit to the 
voters in the 1916 election certain acts of the legislature for their decision 
under the referendum provision. It held that there was no jurisdiction in 
the court, but intimated no opinion as to the validity of the amendment. 

In State v. Brantley'* the initiative and referendum amendment was 
again challenged. But in a per curiam opinion the supreme court, Sykes, 
J., dissenting, merely held that a statute was not in effect. This statute 


136 Mississippi, Laws, 1904, ch. 171, p. 223. This amendment is not listed in Table 8. 


137 See the discussion, supra, concerning this same section and the amendment submitted 
in 1894. 


138 Mississippi, Laws, 1906, ch. 238, p. 277. Ibid., 1908, ch. 149, p. 168. This amendment is 
not listed in Table 8. 


139 Mississippi, Laws, 1908, ch. 286, p. 259. Cf. Miss. Ann. Code, 1892, Section 273 of the 
constitution. This amendment is not listed in Table 8. 

14° See note 135 supra. 1 112 Miss. 88, 72 So. 864 (1916). 

41 106 Miss. 522, 64 So. 241 (1913). 143113 Miss. 786, 74 So. 662 (1917). 
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had been referred, and the majority vote was against it. But the members 
of the court were not agreed “upon any one reason that should be as- 
signed” for their decision. 

“On suggestion of error,” Smith, C..J., later wrote an opinion for a ma- 
jority of the court. He answered the argument that the initiative and refer- 
endum amendment was invalid because (1). it had failed to receive a ma- 
jority of the votes cast at the November 1914 election and (2) because the 
amendment contained more than one proposition. His first answer was in 
part: 

.... that the original election returns transmitted to the secretary of state by the 
election commissioners of the various counties disclose that 19,118 votes were cast in 
favor of the amendment, 8,718 against it, and that the highest vote cast for any officer 
voted for at the election was 37,583, but do not disclose the total number of votes cast 
at the election, unless all of the voters voted for the officer receiving the highest num- 
ber of votes. After the receipt of these returns, the secretary wrote a circular letter to 
the election commissioners of each county, requesting them to reconvene and ascertain 
and certify to him the total number of votes cast in each county, with which request 
the election commissioners of all but six counties complied by certifying to the secre- 
tary of state, not the number of votes counted by them in ascertaining the result of the 
election, but the number of qualified electors who deposited ballots in the ballot boxes 
as appeared from the list thereof made by the clerk of the election as each ballot was 
deposited. The number of such qualified electors was 40,070. If the amended returns 
are to govern, the amendment was rejected; and if they are not, it was ratified. 


' Then he stated that “the amended returns are of no value here; for they 
show, not the number of ‘qualified electors voting,’ but simply the num- 
ber thereof who appeared at the polls and deposited ballots, legal or other- 
wise, in the ballot boxes, which ballots may or may not have been counted 
by the managers or commissioners in ascertaining the result of the elec- 
tion.’’ Consequently, Judge Smith relied upon previous legislative prac- 
tice and upon a presumption “that the highest number of votes cast for 
any officer represents the total number of votes cast at the election.” 

Smith, C. J., for the majority, also disagreed with the second argument. 
He followed “the liberal and common sense”’ interpretation in State v. 
Jones, and refused to return to “the strict and narrow interpretation’”’ in 
State v. Powell. Thus, it was concluded that the initiative and referendum 
amendment was properly inserted in the constitution. 

Sykes, J., in dissenting, differentiated the Powell and the Jones cases, 
and asserted that the amendment under consideration in this case was 
unconstitutional because it was a “double amendment”’ submitted as one. 
Holden, J., also wrote a dissenting opinion. He agreed with the point of 
view stated by Judge Sykes. He also dissented because ‘‘a majority of the 
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qualified electors voting at the election did not vote for it,” i.e., the 
initiative and referendum amendment. He believed that the amended 
returns established “the truth to be that 40,070 votes were cast at the 
election.”**4 Judge Holden, however, arrived at this conclusion in this 
manner: 


The effort of the majority opinion to discredit or undervalue these amended and 
complete returns can find no support in reason or authority. The certified voting list 
showing the registration of the names of the voters and that they voted by putting 
their ballots in the box, is presumptive, and even conclusive, evidence of the total 
number of votes cast at the election, and should prevail, unless the presumption is 
rebutted and overcome by evidence to the contrary. 


The clash between Smith, C. J., and Holden, J., on the proposition of 
the “majority of the qualified electors voting’ comes down to this: Smith, 
C. J., relied on one presumption, while Holden, J., relied on another pre- 
sumption. Neither presumption seems to be in accord with voting experi- 
ence. Both appear to be artificial. Which should be preferred seems to be a 
toss-up. Smith’s presumption is the liberal one; it makes the process of 
amending somewhat less restrictive, and it appears to be clear that Smith, 
C. J., had that type of mind. Holden’s presumption makes for a greater 
restriction on amendment and for a more rigid constitution. It is clear that 
Holden, J., had the latter type of mind. To him the Mississippi constitu- 
tion was “that sacred instrument.”’ He had very strong emotions against 
the initiative and referendum amendment. He feared that it would seri- 
ously impair ‘‘a government by the white man.”’ In the opinion written by 
Sykes, J., dissenting, there also appears language that seems to have the 
same meaning. 

In the Mississippi election of 1914, nine proposed amendments were 
submitted to the voters. Seven of them were adopted by a majority of the 
40,070 votes, the total vote cast according to Judge Holden. The initia- 
tive and referendum amendment received a yes vote of 19,118, which was 
less than a majority of this total vote. So, Judge Holden was of the opinion 
that it had not been adopted. But what about the ninth amendment, for 
reapportionment of senatorial districts? It received a yes vote of only 


#44 No mention was made of the statement by Smith, C. J., that the election commissioners 
of six counties failed to file corrected returns. 

In State v. Jackson, 119 Miss. 727, 81 So. 1 (1919), both the majority and the minority 
opinions assume that the initiative and referendum amendment had become a part of the 
Mississippi constitution. 

Minnesota has also had trouble in determining the total vote cast at any election due to the 
presence of illegal, blank, and unintelligible ballots. Hopkins v. Duluth, 81 Minn. 189, 83 N.W. 
536 (1900); Lodoen v. Warren, 118 Minn. 371, 136 N.W. 1031 (1912); Eikmeier v. Steffen, 131 
Minn. 287, 155 N.W. 92 (1915); Godward v. Minneapolis, 199 Minn. 51, 250 N.W. 719 (1933). 





A STUDY IN CONSTITUTIONAL RIGIDITY Br 


- 19,249. Judge Holden made the argument that the Mississippi legislature 
in 1916 inserted the first seven amendments in the constitution, and in 
doing so, asserted that each of them had received a majority of the quali- 
fied electors voting at the November, 1914, election. He also stated that 
the legislature made the same assertion concerning the reapportionment 
amendment; but this statement is contrary to the record. Instead, the 
legislative assertion was this: “.. . . that nineteen thousand two hundred 
and forty-nine votes were cast in favor of said amendment, and eight 
thousand six hundred and fifty votes were cast against said amendment; 
said amendment having received a majority of all the legal votes polled at 
said election: Therefore,” etc.'4* Judge Holden insisted that the initiative 
and referendum amendment had failed because it had not received at 
least 20,036 votes. But he did not suggest that the reapportionment 
amendment had failed for the same reason. On the contrary, he seems to 
have accepted the legislative assertion concerning it, i.e., it had received 
“a majority of all the legal votes polled.”” Judge Holden emphasized the 
different sort of statement made by the legislature in the resolution in- 
serting the initiative and referendum amendment, viz.: “.... 19,118 
votes were cast in favor of said amendment, and 8,718 votes were cast 
against said amendment’’; therefore be it resolved that said amendment is 
inserted in the constitution.” Unless there is a vital difference between 
the expression ‘‘a majority of the qualified electors voting” and the ex- 
pression “a majority of all the legal votes polled,” then the legislative as- 
sertion concerning the reapportionment amendment was patently false. 
Yet, the reapportionment amendment is a part of the Mississippi consti- 
tution.'4? This probably proves that it was not a dangerous amendment; 
but it is plain that the initiative and referendum amendment aroused 
great fears in some white Mississippians. 

In the September term, 1922, in Power v. Robertson, the Supreme 
Court of Mississippi reversed its decision in State v. Brantley, and held 
that the initiative and referendum amendment was not a part of the state 
constitution, and that the amendment contained distinct subjects, which 
were improperly submitted as a single amendment. Judges Ethridge and 
Cook changed the votes they had cast in the Brantley case. Judges Hol- 
den and Sykes agreed with them, and Judge Anderson, a new judge, 
agreed with these four. That left only Judge Smith to dissent and thus re- 
tain the position that he had previously taken. There was no comment in 

+43 Mississippi, Laws, 1916, ch. 160, p. 221. 

+46 Mississippi, Laws, 1916, ch. 159, p. 218. 

147 See Miss. Const. Art. 13, § 255. 
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Power v. Robertson on the debated question whether the initiative and 
referendum had received sufficient votes for adoption, except that Judge 
Holden repeated his belief that the amendment had not been adopted “by 
a majority of the qualified electors voting at the election.’”’** 

An amendment to provide for the terms of office and for the election, 
rather than the appointment, of levee commissioners by the governor was 
submitted to the voters in 1920. Table 8 shows that this amendment was 
“not adopted.” But the Mississippi legislature in February, 1922, before 
Power v. Robertson was decided, adopted a resolution that this amendment 
had received 33,236" votes to 26,743 against it and that “having received 
a majority of the qualified electors voting for or against the same”’ it was 
inserted in the constitution. This conduct was followed by a request that 
the supreme court overrule the second holding in State v. Powell, as dis- 
cussed above. The court refused to do this and adhered to the view that 
an amendment fails of adoption, if it fails to receive a majority of the 
qualified electors voting at the election, even though it receives a majority 
of those voting on the amendment. Then it was argued that there was no 
provision in the Mississippi law “whereby the total vote cast at the elec- 
tion may be determined.” The court answered this by purporting to quote 
from State v. Braniley as follows: “In the absence of a correct certification 
of the number of electors voting at an election at which a constitutional 
amendment is voted upon, the court must presume that the highest num- 
ber of votes cast for any officer or measure represented the number of 
votes cast at the election.’"* Accordingly, it was held that the levee-com- 
missioner amendment was not adopted. Yet, marvelous to state, this 
amendment appears as part of the Mississippi constitution,’® despite the 

148 130 Miss. 188, 93 So. 769 (1922). This decision makes the statement in Table 8 that the 
initiative and referendum was not adopted technically correct, but not for the reason assumed 
in Table 8. The statement concerning the reapportionment amendment, discussed supra, is 
erroneous, if we accept the legislative action concerning it. Apparently the supreme court 
has never ruled upon the latter amendment. 

Table 8, under the year 1918, lists the vote on an amendment to change the qualifications of 


the governor. This amendment could not be located. Was it submitted under the initiative 
before the initiative amendment was held not to be a part of the constitution? 


149 The figure in Table 8 is 32,236, but this may be an error which for the purposes here con- 
sidered is immaterial. In State v. Cato, 131 Miss. 719, 95 So. 691 (1923), yet other figures are 
given; viz: 82,380, the “total” vote; i.e., “the highest number of votes cast for any candidate 
or measure voted for at such election”; 33,238 for and 26,791 against the amendment. 

*8° Mississippi, Laws, 1922, ch. 155, p. 141. 

*s* Apparently, instead of quoting exactly from the overruled opinion of the majority in 
State v. Brantley, supra note 143, the court quoted a headnote in the very case in which the 
opinion was written; viz., State v. Cato, supra note 149. 

+8? Miss. Const. Art. 11, § 231. This has been corrected in Miss. Code Ann. (1942) Const., 
Art. 11, § 231. / 
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fact that another amendment of this same Section 231 was submitted in 
1924 and defeated,"*s and despite the further fact that practically the 
same amendment was again submitted in 19264 and adopted and then 
formally “inserted’’ in 1928."55-It seems, in conclusion, to be a fair com- 
ment that attempting to determine the total number of voters in the even- 
numbered years at the November elections has caused confusion in Mis- 
sissippi and that the state would have been served better if it had been 
held that under Section 273 of the 1890 constitution an amendment could 
be adopted by a majority of those voting on a particular amendment.’® 

Nebraska—The history of the amendment of the Nebraska constitution 
is of unusual interest. Its constitution of 1875 provided that proposed 
amendments to the constitution “shall be submitted to the electors for ap- 
proval or rejection” at ‘‘the next election of senators and representatives.” 
It also provided that “if a majority of the electors voting at such election 
adopt such amendments, the same shall become a part of this constitu- 
tion.””*57 

This constitutional provision was interpreted by the Nebraska Su- 
preme Court to mean that an amendment was not adopted even though it 
received a majority of those voting on the amendment, when the number 
voting for the amendment was less than a majority of those voting at the 
general election for senators and representatives.*** Under this interpreta- 


+83 Mississippi, Laws, 1924, ch. 144, p. 191, See Table 8, supra. 

184 Mississippi, Laws, 1926, ch. 200, p. 311. See Table 8, supra. 

"85 Mississippi, Laws, 1928, ch. 356, p. 451. At the same session an amendment to Section 
229 was inserted in the constitution, and yet it does not appear in the constitution printed in 
the Mississippi Code for 1930. Perhaps someone who is more familiar with the Mississippi 
legal system can explain these apparent contradictions. Correction has been made jin Miss. 
Code Ann. (1942) Const., Art. 11, § 229. 


156 Mississippi, Laws, 1930, ch. 290, p. 730, sets forth a proposed amendment to Section 211 
of the constitution to be submitted in November, 1930. This is not recorded in Table 8, and no 
further record concerning it has been found. It if was submitted, it was presumably defeated 
or not adopted. 

A similar statement is proper concerning a proposed gross income or gross sales tax, sub- 
mitted in 1936. Mississippi, General Laws, 1936, ch. 353, p. 622. 

In 1938 two amendments were proposed. They were voted upon at the November, 1939, 
election. On one, the vote was 57,326 for to 4,888 against; on the other, 58,354 for to 4,847 
against. The total vote was not stated; but in one case it was asserted by the legislature that 
the amendment had received a majority “of all the legal votes polled” and in the other case “a 
majority of the legal votes polled.” Both were formally inserted, even though one merely re- 
pealed‘an existing section of the constitution. Mississippi, Laws, Ex. Sess., 1938, ch. 94, 95, 
Pp. 155, 156. Ibid., Gen. Laws, 1940, ch. 325, 326, pp. 579, 580. 

*87 Neb. Ann. Stat. (Cobbey’s, 1911) Article XVII, § 1. 


188 State v. Babcock, 17 Neb. 188, 22 N. W. 372 (1885). These were the assumed facts in the 
case: 134,000 votes were cast for governor and other state officers; 132,000 for senators and 
representatives; 51,959 in favor of the constitutional amendment; and 17,766 against it. 
Would it have been sufficient if the favorable vote on the amendment had been one-half of 
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tion Nebraska found it very difficult to amend its constitution. Of the 
twenty-two amendments submitted from 1882 to 1896, inclusive, only one 
was adopted."** Four were defeated because they received fewer affirma- 
tive votes than negative votes. The remaining seventeen were not adopted 
even though they received more affirmative votes than negative votes. 
Faced with this situation, the Nebraska legislature, contrary to the 
Illinois General Assembly, determined to solve its problem. Accordingly 
in 1901 it amended a number of sections of its election laws and provided: 
“A state convention of any political party may take action upon any con- 
stitutional amendment, which is to be voted upon at the following election, 
and said convention may declare for or against such amendment, and such 
declaration shall be considered as a portion of their ticket to be filed with 
the Secretary of State and by him certified to the various county clerks.” 
It also enacted other provisions to make its main purpose effective, and 
then it provided that if a voter “wishes to vote a straight party ticket he 
shall make a cross in the circle at the right of the name of his party at the 
head of the ballot, and his vote shall be considered as a vote for every can- 
didate and endorsed constitutional amendment of that party on the bal- 
lot.’ Then followed a provision by which a voter need not vote a straight 


132,000 plus 1? Or would it have been necessary for the amendment to have secured one-half 


of 134,000 plus 1? In the majority opinion there is languague that appears to assert both points 
of view. Therefore, it would seem that the court did not carefully discriminate between the two 
positions. Compare Rosewater, A Curious Chapter in Constitution-Changing, 36 Pol. Sci. Q. 
409, 411 (1921), with the majority opinion in Tecumseh Nat’l. Bank v. Saunders, 51 Neb. 
801, 805-806, 71 N.W. 779, 781 (1897), where the second position is asserted to be the correct 
interpretation of the constitution: “to secure the adoption of an amendment to our con- 
stitution it is necessary that the favorable votes be in excess of one-half of the highest aggre- 
gate number of votes cast at said election, whether such highest number be for the selection 
of an officer or upon the adoption of a proposition.” Norval, J., in agreeing with this part of the 
majority opinion, expressed this regret: “Taking the past as a criterion by which to foretell the 
future, it would seem, under the construction adopted, it will be almost, if not quite, im- 
possible to change the present constitution, however meritorious may be the amendment 
proposed.” Ibid., at 816 and 785. See State v. State Election Board, 181 Okla. 622, 75 P. 
(2d) 861, for pertinent comments on this Nebraska opinion. 


+s° With reference to this one adopted amendment it has been stated: “After having been 
lost once, this was rescued and declared adopted upon re-submission two years later, thanks 
to the dubious expedient of a ‘recount,’ the recount being made with liberal allowances by the 
lawmakers who were to be the beneficiaries.” Rosewater, op. cit. supra note 158, at 411. See, 
also, Sheldon, 15 Am. Pol. Sci. Rev. 391 (1921). 


60 Neb. L. (1901) c. 29, § 3. 


+61 Neb. L. (1901) c. 29, § 7. It should be observed that these laws of 1901 made provision 
for constitutional amendments. No mention of calling a constitutional convention appears. 
See also Section 11, setting forth the instructions to voters, and Section 12, setting forth the 
form of the official ballot that includes the mechanics by which party-cirele voting on con- 
stitutional amendments was made effective. Observe that the party circles are at the top of the 
blanket ballot and that the constitutional amendments are at the bottom. 
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ticket and also a provision by which a voter might vote a straight party 
ticket with exceptions as to particular candidates or a particular constitu- 
tional amendment. 

In 1903 Sections 140 and 160 of Chapter 26, which had been amended 
in 1901, were again amended. These amendments provided that “ques- 
tions to be submitted to the vote of the people” should be “‘printed above 
the names of all candidates, and below the space for a straight party vote” 
upon the regular blanket candidates’ ballot. The only expressions on the 
ballot under the 1903 amendment that were above the constitutional 
amendments were the title of the ballot and the names of the political 
parties which had candidates for office, followed in each instance by a 
party circle. And above these party circles was this instruction: “To Vote 
a Straight Ticket make a Cross within Your Party Circle.’”"™ 

In 1904 there was submitted to the voters of Nebraska a proposition for 
calling a constitutional convention. This proposition was not adopted 
since 75.7 per cent of the voters did not vote on the proposition. Victor 
Rosewater, in his article entitled “A Curious Chapter in Constitution- 
Changing,” stated: “By oversight, probably, it [the party circle law] was 
not employed in connection with the amendment submitted in Nebraska 
in 1904, no action being taken by the party conventions of that year.’’* 
It is submitted that Rosewater, even though a resident of Nebraska, made 
two errors in this statement. In the first place, an amendment was not sub- 
mitted in 1904. It was a proposition to call a constitutional convention." 
In the second place the Nebraska laws at that time did not permit party- 
circle voting on a proposition to call a constitutional convention, even 
though the statutory amendments passed in 1903 to a certain extent 
squinted in that direction.**s 

The party-circle law was used successfully in 1906."* In 1907 the Ne- 
braska legislature enacted a primary election law. Section 35 of this law 
provided that all proposed constitutional amendments should be printed 
on the primary election ballots of all political parties, ‘and each elector 
may declare himself in favor of or against any such amendments the same 
as at such general election.” It was also provided in this section that “If a 
majority of the electors of any party voting upon such amendment shall 
declare in favor of or against any such amendment, such declaration shall 


162 Neb. L. (1903) c. 41. 64 Neb. L. (1903) c. 165. 
*63 Rosewater, op. cit. supra note (158), at 413. *65 Notes 160 and 161 supra. 


+66 State v. Winnett, 78 Neb. 379, 395, 110 N.W. 1113, 1118-19 (1907): “We conclude that 
the constitutional amendment in question has been regularly adopted and has become a part 
of the constitution of the state.....” 
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be considered as a portion of the ticket of such party.’"*? Thus it was that 
the legislature combined the party-circle law and primary-election law. 
Constitutional amendments were first submitted to the voters in the pri- 
mary, and then to the voters in the general election that followed. A voter 
in the general election, if he voted without limitation in the party circle, 
voted for or against each proposed constitutional amendment as a major- 
ity of the voters in the primary in his party had voted. Under this scheme, 
Nebraska, with a single exception," succeeded in adopting all proposed 
constitutional amendments until the election of 1914. In that election the 
three constitutional amendments submitted by the legislature were in- 
dorsed in the primary election by a majority of the voters in the six par- 
ties. Yet they failed to secure a majority of the total vote in the general 
election which followed. The reason for this reversal of form is not clear. 
One may guess that it was due to the unpopularity of one of the three 
amendments, which proposed a progressive income tax. The voting in 
other states which have been considered in this article supports the theory 
that one may expect difficulty if a taxation amendment is submitted to 
the voters. Why the opposition did not manifest itself in the primary vot- 
ing is a question. Perhaps it took time and agitation to change the usual 
complacency of the voters to an attitude of opposition. The significant 
thing in the 1914 vote in the general election was the large increase in the 
percentage of the negative vote. This would indicate a positive conviction 
against at least one of the amendments proposed by the legislature in 
1914. There was also in 1914 an amendment in favor of woman suffrage 
proposed by the initiative process. It is rather significant that this amend- 
ment for woman suffrage was defeated, i.e., it received more negative than 
affirmative votes. Apparently, therefore, this amendment was an un- 
popular one at that time, and together with the income-tax amendment 
may have placed the voters in the frame of mind to oppose all propositions 
at the 1914 election. The most significant conclusion to be drawn from the 
1914 experience in Nebraska is that while the party-circle method of vot- 
ing on constitutional amendments is an immense advantage, still there is 
nothing inevitable about it. For three amendments indorsed by all parties 
and submitted under the party circle were not adopted. And a fourth 
amendment submitted without the aid of the party-circle device was de- 
feated. This party-circle device should, therefore, be contrasted with the 

67 Neb. L. (1907) 52, § 35. 

*68 The failure of this amendment to be adopted in ror1o appears to be tue to the fact that 


it was defeated in the Democratic primary even though it carried in the primary voting of the 
other four parties. See Rosewater, op. cit. supra note 158, at 416. 
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device used in Alabama to adopt the “Birmingham Amendment’ and 
proposed by the Cook County Judicial Advisory Council in Illinois.'’® It 
does not appear that an amendment submitted under this latter device 
could fail of adoption short of a political revolution. It will be observed 
that in Nebraska in 1914 those not voting on the party-circle amendments 
constituted more than 30 per cent of the total number of voters. But there 
will be no nonvoters, whenever the Alabama and Illinois device is used. 

In 1912 the Nebraska constitution was amended to provide for the initi- 
ative and referendum. While this amendment was adopted by using the 
party-circle method of voting, nevertheless the amendment as adopted 
provided that: “‘All such measures [initiative or referendum] shall become 
the law or a part of the constitution when approved by a majority of the 
votes cast thereon, provided, the votes cast in favor of said initiative 
measure or part of said Constitution shall constitute thirty-five per cent 
(35%) of the total vote cast at said election, and not otherwise.’"” This 
35 per cent provision made it more difficult, in theory at least, to adopt a 
constitutional amendment by the initiative than to adopt with the help of 
the party-circle device a constitutional amendment which had been pro- 
posed by the legislature. 

The constitutional amendment containing the initiative and referen- 
dum also provided that “all propositions submitted in pursuance hereof 
shall be submitted in a non-partisan manner and without any indication 
or suggestion on the ballot that they had been approved or indorsed by 
any political party or organization.’’*”* While this language does not di- 
rectly forbid the use of the party-circle method of voting on initiated con- 
stitutional amendments, that seems to be the purpose of the language. It 
appears also that such was the administrative construction of the lan- 
guage, because initiated constitutional amendments were not submitted 
to a vote in the party primaries under the law of 1907." 

After the initiative and referendum amendment was adopted in 1912, 
the Nebraska legislature in 1913 passed an act to carry the amendment 
into effect. Section 8 of this act provided that initiative and referendum 
propositions should be printed on the blanket ballot “above and preceding 


69 Laughlin, A Study in Constitutional Rigidity. I, 10 Univ. Chi. L. Rev. 142, 147 (1943). 

*7° Tbid., at 153. 

17 Neb. L. (1911) 223, § 1d. This language was changed in 1920, but as far as the initiative 
is concerned the change appears to be of no significance. Neb. Comp. St. (1929) Art. 3, § 4. 

1” Neb. L. (1911) c. 223, § 1d. 


173 Information received from the Nebraska Secretary of State. Also, see Table in Rose- 
water, op. cit. supra note 158, at 416. 
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all party names and circles.’’*”4 This section also repeated the language of 
the initiative and referendum constitutional amendment requiring the 
submission of initiative and referendum propositions in a nonpartisan 
manner and without indication of their approval by political parties or or- 
ganizations. 

In 1917 the Nebraska legislature submitted to the voters the question 
of calling a constitutional convention.'”s It also decided to make use of the 
party-circle device, in order to prevent to a large extent nonvoters on the 
proposition from defeating it. Accordingly, the legislature amended the 
primary law of 1907'” to provide that the proposition for calling a conven- 
tion should be presented in the primary in the same manner and with the 
same results as was true with reference to constitutional amendments pro- 
posed by the legislature.*”? The convention was called, and one of its 
amendments, which was adopted, changed the amending article of the 
Nebraska constitution. Thereafter, in order to adopt a legislatively pro- 
posed amendment, it was no longer necessary to secure for it a majority of 
the electors voting in a general election. Instead, it was provided: “If a 
majority of the electors voting on any such amendment adopt the same, 
it shall become a part of this constitution, provided the votes cast in favor 
of such amendment shall not be less than thirty-five per cent of the total 
votes cast at such election.” It is a safe guess that the proviso clause was 
copied from the initiative and referendum provision. Another change was 
made, and it provided that: “At such election said amendments shall be 
submitted to the electors for approval or rejection upon a ballot separate 
from that upon which the names of candidates appear.’’*”* This would ap- 
pear to make it impossible to use the party-circle device on constitutional 
amendments, and it was not thereafter used in Nebraska. But Section 2 of 
Article XVI of the Nebraska Constitution which concerns the calling of a 
constitutional convention was not amended, and there appears to be no 
constitutional prohibition against the use of the party-circle for that lim- 
ited purpose. For a time the statutes concerning elections seem confused; 
the Nebraska legislature was slow in repealing the old laws that provided 
for the party-circle device.'’® The final step was the act of 1933, which 
abolished the whole system of party-circle voting, even for candidates for 


174 Neb. L. (1913) 159, § 8. See, also, the form of the ballot and the card of instructions to 
voters in Neb. L. (1915) 31. 

275 Neb. L. (1917) 241. 

76 Notes 163-67 supra. 178 Neb. Const. Art. 16, § 1. 

77 Neb. L. (1917) 36. 119 Neb. Comp. St. (1929) c/ 32, §§ 503, 504, 517, 1138. 
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political offices.**° A wise state, Nebraska has been in this difficult situa- 
tion. It found itself in a constitutional bog. It used the party-circle device 
to get out by adopting the initiative and referendum and then by chang- 
ing its constitutional method of submitting and adopting legislatively pro- 
posed constitutional amendments. *** Once out of the bog, it finally aban- 
doned the use of the party circle completely. There were no results to re- 
gret, no constitutional hangovers. Too bad that Illinois has not been equal- 
ly wise! It has been said that in the long run people obtain the type of gov- 
ernment that they deserve. 

Table 9 presents the figures of the voting on constitutional propositions 
in both the general elections and the primary elections in Nebraska. 

Ohio—The history of constitutional proposals in Ohio from 1851 to 
1902, inclusive, is similar to that of Illinois. The history of constitutional 
proposals in Ohio from 1902 to 1912 reminds one of Nebraska. The con- 
stitution of Ohio of 1851 provided that: “All elections shall be by bal- 
lot.’’°° This simple statement, however, did not require that the ballot 
should be an official ballot prepared by a governmental agency. Accord- 
ingly, it did not prohibit party organizations from preparing the ballots to 
be used in elections. Likewise, it did not prohibit party organizations from 
printing their ballots in the form they pleased, so far as constitutional pro- 
posals were concerned. Thus, it was permissible for a party organization 
to print only the affirmative of a constitutional proposition, and so all per- 
sons using such a ballot would be voting for a constitutional proposal that 
appeared on the ballot, unless they used care to mark it otherwise. Like- 
wise, a party organization could print the negative and ignore the affirma- 

18 Neb. Comp. St. Supp. (1941) c. 32, §§ 503, 504. 


+8: The following quotation is from the Proceedings of the Constitutional Convention of 
Nebraska (199-20) vol. 1, pp. 66 

“Mr. Norton: I think this amendment to the Constitution is a very important one. At the 
present time it requires, as the chairman has stated, a majority vote at the election. As a re- 
sult of that provision of the Constitution it has been necessary in the past, in order to secure 
the adoption of amendments submitted by the legislature, to resort to party endorsements, 
and count all straight party votes for the amendments; that has been the only way by which 
we have been able to make a majority voting on the question equal or exceed a majority at the 
election. I think one of the reasons the Committee had for providing for a separate ballot was 
to remove the party endorsement of Constitutional Amendments, and that is certainly de- 
sirable, because amending the Constitution by a straight party vote is not a desirable pro- 
cedure, and I am certainly not in favor of this. 

You will find one other change, and that is the thirty-five per cent provision which has been 
added and which makes this provision the same in that regard as the one which provides for 
initiating. The main importance of this proposal is that it will give the chance to adopt Con- 
stitutional Amendments by a majority voting on the question.” 

See for a brief general discussion, Procedure of Amending the Nebraska Constitution, 22 
Neb. L. Rev. 39 (1943). 


2°¢ Ohio Const. of 1851, art. 5, § 2, Ohio Code (1853), p. 15. 
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TABLE 9** 


Voting at 


Election 
Year, Total Vato Cost Vote for Vote against but Not 
at Election, and ; 
Description of Proposed Proposed Voting for 
; Amendment Amendment or against 
Proposed Amendment**: Pr i 
Amendment 


~~ a 89,068 . 
oman rage 25,7 50, 12,61 
(289%) 569%) (14,2%) 
1884: Total vote 135,555 
To fix terms and a ies $5959 17,766 65,830 Not adopted 
caer owe (38 . 3%) (13.0%) (48.7 Z) 
To create board of sia 44,448 68,810 Defeated 
railway commission (16.4%) (32.8%) (50.7%) 


1886: Total vote 138,238 
To fix terms sala- 72,407 22,1 43,606 Adopted 
ries of members of (52.4%) (16. oe) (31.6%) 
legislature**« 


1890: Total vote 214,861 
De nibition ) 82,202 111,728 ony 
. (38. 37) (52.0%) (9.7%) 
To license liquor traffic 75,462 


gt ,084 »31 
i ; (35.1%) (42.4%) (22.8%) 
To fix term of judges 86,418 53,022 75,421 
of Sup 


rtand| (40.2%) (24.7%) (35.1%) 


69,192 61,519 84,150 
supreme court judges (32. 2%) (28.6%) 38.9%)) 


2: Total vote pete.ane 593°85 
"0 create of 80,5 14, 114,8 
railway ae (38.4%) (6. 3) (54/8%) 
Providing for the in- 89,050 11,2 8 (or a6) 
vestment of perma- (42.5%) (5.4%) (52.1%) 
nent educational funds 


: Total vote 217,763 
‘o increase supreme ft: 37,02 83, 
court to five justices | (ay'8h) ay 0%) | (38.2%) 
Legislature forbidden Y- Ir 108, 111 
% (22. 23) 


dicial 8. 6 
pele mn oh ce al (28.1%) (49.6%) 


than once every four 
years 


«82 Material in this table was taken from Nebraska Blue Book for 1942, pp. 86-87; 412-13, 
and from Rosewater, op. cit. supra note 158. 

*83 All amendments prior to 1914 were proposed by the Nebraska legislature. In 1912 an 
initiative and referendum umendment was adopted. Such of the amendments proposed after 
1912, a8 were proposed by initiative petitions, will be indicated by an asterisk. Except for the 
forty-one amendments submitted and adopted in 1920, none was submitted by a constitutional 
convention. 

"8% The figures stated at this place are the figures given/on the legislative recount. The 
honesty of this recount vote has been challenged. See note 1§9 supra. 

8s The recount figures of the 1892 election are used. 
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Voting at 
Election 
but Not 
Voting for 
or against 
Proposed 
Amendment 


59, 7,6 ,656 
Ort | arom | to'sk 


60, , ’ 
(7'6%) | (a8) | Gr'6%) 
59, 46,5 ’ 
(273%) 7°58) sss ) 
73> ,006 Ss» 
G38) | Gr'o%) | (483% 
6 , ’ , 
(0°8%) | (18°88) | (0'6%) 
60, 06. ’ 
Gre | Cs | Get 
8, 6,6 ’ 
e's | Ge'sey | G7’s%) 
6,960 16 
dsm | ace | Soe) 


62, , >? 
(a8°8%) | (20'4%) | (5t'0%) 


' 60, ’ ,6 
(27 $02) & .0o%) ( . 2) 


1902: Total vote 98574 
Change in method of * 
; itu 


, , 3,428 
(2477) | BTR | Br'%) 
For calling constitu- 820 “hg Hoge! 

“tional convention (i4'1%) | Gory} -Gs'8% 
1906: Total vote 194,692 


T te a railwa 147,472 8, 38,3 
“ae ae 


1904: Total vote 232,457 
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TABLE 9—Continued 


Year, Total Vote Cast 
at Election, and 
Description of 
Proposed Amendment 


Vote against 
Proposed 
Amendment 


1908: Total vote 271,491 
Change in number of 214,218 16,271 
sur (79.0%) | (6.0%) | (35.0%) 
justices*** 


To prescribe method of 213,000 14,3 44, 
prams educational (78.5%) (5.3%) (16.2%) 


1910: Total vote 243,390 
To limit suff to 100,450 74,878 68 ,062 Not adopted 
full citizens" (41.3%) (30.7%) (28.0%) 


"Serco | Adopted 
tiative eren- 189, 200 15,51 54, ti 
(73.0%) S 3%) (21 ~ tested 
173,22 3 59,5 
(68.8%) | (20'2% | (23'0% 
174,9 25,4 58,746 Adopted 
(67.5%) (9.8%) (22.7 


eis 25, 59,92 Adopted 
che ) (9.7%) 3-5 o) 
164,5 32,041 2,504 
(63°50) | (12.4%) | (24.3%) 
five thousand"? 
1914: Total vote 246,941 
Progressive income 


mie 76,7 
eo) 


88 068 
(35 6%) (33.3 (31.1%) 
#8 Republican primary, Yes 26,153. No 7,824; 
Democratic primary, Yes 12,716. No 5,947. 
187 Republican primary, Yes 31,127. No 5,770; 
Democratic primary, Yes 15,513. No 4,335. 
*88 Republican primary, Yes 11,779. No 6,936; 
Democratic primary, Yes 10,062. No 11,524. 


*% Republican primary, Yes 47,880. No 7,754; 
Democratic primary, Yes 32,400. No 4,411. 


19° Republican primary, Yes 37,724. No 12,832; 
Democratic primary, Yes 24,386. No 8,570. 
*#* Republican primary, Yes 38,168. No 10,791; 
Democratic primary, Yes 23,968. No 7,683. 
9 Republican primary, Yes 39,038. No 11,837; 
Democratic primary, Yes 26,118. No 7,273. 
193 Republican primary, Yes 33,700. No 15,007; 
Democratic primary, Yes 23,397. No 8,895. 


194 Republican primary, Yes 27,741. No 12,662; 
Democratic primary, Yes 24,158. No 12,295. 
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TABLE 9—Continued 


Voting at 

Election 

Vote for Vote against but Not 
Proposed Proposed Voting for 
Amendment Amendment or against 


Year, Total Vote Cast 
at Election, and 
Description of 
Proposed Amendment P i 
Amendment 


a ~~ 02,801 63,5 Not adopted 
© permit jury 102, 3, ot ado 
7%) Ge: 2% 


by 5/6 vote"s (41. (25.7 

amendment 89,38 76,01 Not adopted 
(36.2%) (30.8%) oat ) 
90, 738 100,842 55,301 Defeated 
(36'8%) (40.8%) (22.4%) 


1916: eer vote 302,685 aoc 
Prohibition* 146,5 Ges 2 op 
(484%) am) | a's 
To establish a pure- gl a sr 105,477 Defeated 
food department* (30.1%) (35. o%) (34.9%) 


oe} Total vote 225, 717 oe ‘ ae 
Limiting suffrage to 123,292 St, 50,82 op 
citizens” (54.6%) - 9%) (22.5 . 
To call a constitutional 121,830 59, eo Convention 
convention (54'0%) Go’ 2) (26.3%) called** 


1924: Total vote 471,600 
Direct primaries and (03 '8h 228,48 79,18 Defeated 


nonpartisan elections (48.4%) (16.8%) 


1928: Total vote 554,762 : 
Control of schools for 240, 185,410 ese Adopted 
blind and deaf” (43.57) (33.4%) (23.1% 


1930: Total vote 451,904 
Amendment relating to 182,536 92,5 reer Adopted 
liability of stock- (40.4%) (20. 5%) (39. Ry 
holders in failed 
banks 


98 Republican primary, Yes 27,256. No 12,986; 
Democratic primary, Yes 24,041. No 12,152. 


+6 Republican primary, Yes 23,020. No 14,545; 
Democratic primary, Yes 20,219. No 13,949. 


197 Rosewater, op. cit. supra note (158), does not present the primary vote on this amend- 
ment; but there is no reason to believe that it was not approved in the primary voting. The 
primary vote on the convention proposal was: 

Republican primary, Yes 27,353. No 18,635; 
Democratic primary, Yes 23,033. No 18,982. 

198 The convention met and proposed forty-one amendments, all of which were approved 
by popular vote in 1920. Nebraska Blue Book 83 (1942). 

19 This election was declared void by the Supreme Court. State v. Cline, 118 Neb. 150, 
224 N.W. 6 (1929). 
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Year, Total Vote Cast 
at Election, and 
Description of 
Proposed Amendment 


1930:—Continued 
TS eetee state debt 


limitation 
1934: Total vote 578,764 
epeal of Pro- 


hibition 
Unicameral legis- 
lature* 


Pari-mutuel betting* 


1936: Total vote 617,066 
‘o abolish office of 
t 
relating to liability of 
stockholders in failed 


1938: Total vote 507,471 
o license slot 


amendment 
relating to liability of 
stockholders in 


To reduce number of 
elective executive 
officers 

To make state superin- 
tendent of public in 
struction a member of 
the board of educa- 
tional lands and funds 

To change number of 
members of board of 


pardons 

To establish recall of 
elective executive 
officers of the state 


1940: Total vote 623,781 
tate superintendent of 
public instruction 
member of board of 
educational lands and 


funds 
Optional form of county 
government 


1942: Total vote 387,992 
County home rule 


TABLE 9—Continued 


Vote for 
Proposed 
Amendment 


Vote against 
t Proposed 
Amendment 


120,5 144,882 
(26. 1%) (32.0%) 
328,074 
(56.7%) 
286 ,086 


(49.4%) 
251,111 


(43.4%) 


218,107 
(37.7%) 
193,152 
(33.4% 
187,4 
(32.47%) 


246 ,682 
(40.0%) 


204,904 
(33.2%) 


210,1 
(34.0%) 


234,908 
(38.1%) 


333,120 
(65.6%) 
178, 


G7) 
I 2 
Co's) | Gs om) 


233,31 
G78) | Be52) 
145, 168,0 
(28-89%) | (33°19) 


111,284 
(21.9%) 


124,8 
(24.6%) 


189 ,056 
(37.37%) 
170,88 

(33.7%) 


239,80 


179, 600 
(38.4%) (28.8%) 


173,10 254,6, 
(27'8%) | (40.8%) 


60,80 
sa. 1%) as 4%) 


Election 


or against 
Proposed 
Amendment 


186 , 468° 
(41.3%) 


32,58 
(6%) 
5 
(372%) 

140, 
(24. 2%) 


160, 241 
(26.0%) 


(38'7%) 


59,162 
(1.7%) 


138,1 
(272%) 


184,7 
(36.4%) 


194,091 
(38.3%) 


(498%) 


Gre) 
376 
(32:8%) 


Or'98) 


,678 
(26'2%) 
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tive. Also, there apparently was nothing to prevent a party organization 
from printing both the affirmative and the negative of the proposition, 
thus taking no position on the constitutional proposal. Furthermore, there 
was nothing to require a party organization or any group or person who 
prepared a ballot from entirely omitting a constitutional proposal from 
that ballot. 

Information has been obtained as to the practice of the political parties 
in preparing their ballots in Ohio prior to 1891. In the Ohio constitutional 
convention of 1912 Mr. Starbuck Smith of Hamilton County made’ this 
statement: ‘The old custom, as you will remember, from 1851 to 1891, was 
for the political party machine to print a separate ballot and, if it saw fit, 
to print the constitutional amendment right on the ballot with the party 
ticket. The parties did this so that a man going in to cast his vote would 
vote for the constitutional amendment that his political party desired.’ 

The importance of this method of preparing ballots on constitutional 
proposals in Ohio becomes manifest when one considers the amending arti- 
cle, i.e., Article XVI of the Ohio Constitution of 1851. This article pro- 
vided for legislatively proposed constitutional amendments, for the calling 
of a constitutional convention upon a resolution of the General Assembly, 
and for the automatic submission of the question of calling a constitutional 
convention every twenty years. Section 1 of Article X VI concerning con- 
stitutional amendments provided that “. . . . if a majority of the electors, 
voting at such election, shall adopt such amendments, the same shall be- 
come a part of the constitution.” “Such election” was a general election, 
viz., “the next election for Senators and Representatives,’’*** Sections. 2 
and 3 contain similar requirements. This language of Section 1 was con- 
strued to mean that an amendment failed of adoption, even though it re- 
ceived more affirmative than negative votes, when it failed to receive a 
majority of the total number of electors voting in the general election.?* 
This provision, therefore, is the same restrictive provision that appears in 
the Illinois constitution and the constitutions of the five other states 
which are being considered. 

During the period of forty years from 1851 to 1891, twenty-five consti- 

21 2 Proceedings and Debates of the Const. Convention of Ohio 1366 (1912). Mr. Smith 


also stated: “We have adopted some constitutional amendments in Ohio, but they have been 
adopted because the political parties wanted them.” 


#2 Ohio Code (1853), p. 26. 


2°3 State v. Foraker, 46 Ohio St. 677, 23 N.E. 491 (1889). The proposed amendment con- 
sidered in that case was the one submitted in 1889 to provide for biennial elections. See Table 
Io. 


204 See 10 Univ. Chi. L. Rev. 142 (1943). 
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tutional proposals were submitted to the voters of Ohio. Seven were adopt- 
ed, but twelve were not adopted, even though they received a favorable 
majority of those voting on the propositions. Six of the propositions were 
defeated. Table 10 presents the figures. It will be observed that four of the 
seven proposals adopted, were adopted in the election of 1885. 

It is interesting to observe that on the amendment submitted in 1867 
all but 2.5 per cent of the voters expressed themselves on the amendment. 
Also observe that in 1871 and in 1885 more than 80 per cent of the voters 
expressed themselves on the constitutional propositions except one. Such 
heavy voting would indicate that party organizations had taken a posi- 
tion on the propositions and had printed this on the ballots which they 
had prepared. 

But it is unnecessary to speculate. Galbreath in his comprehensive 
History of Ohio has explained the method by which all six amendments 
were adopted before 1891. Concerning the supreme court commission 
amendment adopted in 1875 he states:*°’ ““The two leading political par- 
ties united in an effort to pass this amendment. Practically all the news- 
papers of the state favored it and the speakers of both parties, in the stir- 
ring campaign of 1875, paused long enough in their partisan appeals to 
urge all voters to support it.” 

Relative to the adoption of the judiciary amendment in 1883, Gal- 
breath gives a more detailed explanation?” 


The amendment was but little discussed in the campaign of 1883. Popular interests 
centered in two other amendments, relating to the prohibition and regulation of the 
liquor traffic, and yet the amendment relating to the judiciary carried easily, while 
those relating to the liquor traffic failed. 

The following extract from an editorial in the Ohio State Journal explains why the 
judiciary amendment had such “plain sailing”: 

“The constitutional amendment proposing a change in the state judiciary has had 
pretty plain sailing thus far, and arrangements having been made whereby ‘Judicial 
amendment, Yes’ appears on the ticket of both parties, it will doubtless be adopted. 
The State Bar Association, after a discussion of the proposed measure, decided to 
adopt it and advocate it, and lawyers generally have pronounced in favor of it, as far 
as they have taken any position at all in regard to it.” 

This reveals the plan to catch the indifferent and uninformed voter at an election 
before the present modified Australian system was adopted. Instead of writing on the 
ballot 

Judicial amendment, Yes 
Judicial amendment, No 


2°? 2 Galbreath, History of Ohio 91 (1925). 
2°8 Thid., at 91-92. 













A STUDY IN CONSTITUTIONAL RIGIDITY 

TABLE 10s 

Year, Total Vote Cast 
at Election, and 


Proposed Proposed Voting for Result 
Description of 
Pr LA ied Amendment Amendment or against 











1857: Total vote 332,126 
Annual i 









sessions of 151,202 4 te 149,° Not adopted 
General Assembly (45.5%) (9.6%) (44.97%) 
To give General As- 123,2 35,9 _* Not adopted 
sembly more control (Gy 1%) (10.8%) (52. ot) 
over corporations 
Equality of individual 160,4 151, Not adopted 
and bank taxation | (48° 3%) (62 ss) 
Single legislative dis- 147, 260 152, Not adopted 
tricts (44.3%) : is Gs 0%) 
Pro amendment 156,646 145, Not adopted 
changing district (47.2%) ) (43.8 ,) 
court 
1859: Total vote 3 
ond ahenrd ps - 101,178 7853 179,222 Not adopted 
General Assembly (28.4%) (32%) (50.4%) 
1867: Total vote 484,227 
Suffrage restrictions 216,08 255, 11,900 Defeated 
(44.8%) (52.7%) (2.5%) 
1871: Total vote 459,990 
Proposed constitutional 267,618 104,231 88,141 Adopted 
convention (58.2%) (22.6%) (19. 2%) 
1875: Total vote 595,248 
Dog tax 278,00 73,801 243, Not adopted 
i sa (46.7 ) “ 42) (40.9 9 ,) Aietel 
preme com- $98 $61 157,611 
mission Sh) (16.6%) (26.4%) 


— vote 557, 503 896 a i Penman 
udiciary 54, 4 as ca 
%6 8%) (48.2%) (42. o%) 


1879: Total vote 670,711 


Change of time of 166, 28 158,642 34557 Not adopted 
election of members (24.8%) (23.6%) (51.6%) 
of General Assembly 












°s This table and Tables 11, 12, 13, and 14 were compiled from information in Patterson, 
The Constitutions of Ohio and Allied Documents 161-299 (1912). Many of the votes are also 
recorded in Galbreath, op. cit. infra note 207, at 68-94. There are discrepancies in the two 
reports, but for our purposes they are not material. Valuable assistance was rendered by 
Professor Paul Kelso of Ohio State University. 


206 All elections referred to in these tables were general elections. The constitution of 1851 
specified that constitutional amendments should be submitted to popular vote at the elections 
of members of the state legislature. Such elections occurred in odd-numbered years until after 
an amendment adopted in 1905. 
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TABLE 10—Continued 


Year, Total Vote Cast 
at Election, and 
Description of 
Proposed Amendment 


1879:—Continued 
Caesanat time of 162,728 155,257 ae 
52.6%) 


Chneeat time of — 197,22 130,4 3430 
election of township (29.4%) (19.5%) (51.1%) 


159,630 163 ,6 47,442 
(23.8%) | (aaa) | (518%) 


election of state (24.3%) (23.1%) 


1883: Total vote 721,310 
99, 238 tae oo 333,467 
(13.8%) (40.0%) (46.2%) 
Prohibition of liquor 323,1 226,5 171,586 
traffic (44.87%) (31.4%) (23 87%) 
Judiciary amendment #0909 144,3 eee 
(s5.6%) (20.0%) (24.47%) 
1885: Total vote 7 35967 
To change fall elections 538,858 53,177 141, 932 
of members of (73.4%) (7.3%) (19.3%) 
General Assembly to 
ee 
To change tions 536,2 53,22 144,471 
of state officials to 73°10) (7.2%) (19.7%) 
ee 
To change elections 534,660 53,62 145,678 
of county officials to (72.8%) (7.3%) (19.97%) 


469,11 59,929 
(63 .9%) (8.2%) (27. (27.9%) 
1889: Total vote 780,304 
Giving General Assem- 245,438 273,268 261,5 


bly power over tax. (31.5%) (35 .0%) (33.57) 
ation 


Proposed single legis- is: 259,420 275, 
lative district 4% ) 


: (33.3%) (35.3%) 
Biennial elections = 662 ree 268 ,42 
0 


(33.0%) (32.6 (34.4%) 


and permitting the voter to express his preference by striking out one of the two, by 
mutual arrangement the political parties placed on each ballot 


Judicial amendment, Yes. 


This arrangement was denounced by Judge Rufus R. Ranney in a letter to the 
Cleveland Leader. After an argument against the amendment an its merits, Judge 
Ranney stated: “. . . . But leaving all this aside, I certainly should not have felt myself 
called upon to more than deposit my vote against the scheme, if an equal opportunity 
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were afforded those who favor or oppose it to express their wishes at the ballot box in 
accordance with the legislative resolution submitting it, which expressly requires the 
affirmative or negative to be placed upon the ballot as the elector may desire to vote. 

“T am now, however, informed (whether correctly or not I can not say) that an 
understanding between the committees of the several political parties exists, by which 
affirmation only is to be printed upon the ballots to be used at the election. If such a 
conspiracy really exists and is attempted to be carried out, I have no hesitation in de- 
claring it a base fraud and imposition upon the electors and an attempt to change 
the constitution by a species of juggling without the free consent of the majority of 

” 


The revelation of the clever arrangement of the political leaders did not affect the 
result of the election, and the judicial amendment easily prevailed, the vote standing: 


Total 731,310 Necessary 365,656 For 400,919 Against 144,335 


Four amendments were adopted in 1885. Concerning at least three of 
them and probably all of them, Galbreath makes this comment?” “They 
were all submitted in the same manner as the judiciary amendment of 
1883, and by mutual agreement of political parties only the affirmative 
votes were printed on the ballots.” 

In 1891, Ohio adopted a revised Australian ballot law. Section 14 of this 
law provided: “Whenever the approval of a constitutional amendment or 
other question is to be submitted to a vote of the people, such question 
shall be printed on the ballot after the list of candidates.””° Thus, Ohio 
attempted to solve the problem of submitting constitutional proposals in 
the same way that Illinois attempted to solve it in the same year.”* This 
attempt proved to be a failure in both states. In the elections of 1891 and 
1893 four proposed constitutional propositions were submitted. As shown 
by Table 11, one for a convention was defeated. The three amendments 
were not adopted even though they received approximately four times as 
many affirmative votes as negative. These were the only two elections on 
constitutional proposals in Ohio after the adoption of the revised Austral- 
ian ballot law until 1903. 

On May 2, 1902, the Ohio General Assembly passed an act which came 
to be known as the Longworth Act. This law in truth was a party-circle 
law, and was similar to the law enacted in Nebraska in 1901. The first 
three sections of the Ohio law provided: 


29 Thid., at 93. 4° Ohio L. (1891), p. 458. 911 Op. cit. supra note 204, at 152. 


12 Ohio L. (1902), p. 352. The validity of this act was challenged, but the Ohio Supreme 
Court held it constitu State v. Laylin, 69 Ohio St. 1, 68 N.E. 574 (1903) (“It was not the 
design or intention of the constitution to put a premium on ignorance or indifferentism [sic] at 
SF ER Oe ee ee ee 
matter submitted to a vote of the people’’). 
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Section 1. That whenever the approval of any constitutional amendment is to be 
submitted to a vote of the people, any state convention of a political party, which at 
the last preceding general election polled at least one per cent. of the entire vote cast 
in the state, may take action in favor of, or against the adoption of such constitutional 
amendment to be submitted at the next succeeding annual election, and shall certify 
such action to the secretary of state in the manner provided for certifying nominations 
for state offices, whereupon said action upon such constitutional amendment shall 
be printed upon the regular ballot at said election as a part of the party ticket of said 
party in the manner hereinafter provided. 

Section 2. Such constitutional amendment or amendments shall be stated in words 
sufficient to clearly designate the same, and such statement or statements shall be 
printed in a separate column on the regular ballot. On the line below such statement 


TABLE 11 


Voting at — 
Election 
am, Tetel Veto Cast Vote against but Not 
at Election, and : 
b . Proposed Voting for 
iotien of Amendment or against 
Proposed Amendment Proposed 
Amendment 


ae: Total vote 803,328 


constitutional 90,7 161,722 541,817 Defeated 
convention (12.4%) (20.1%) (67.5%) 


Taxation 303,177 65,014 435¢197, Not adopted 
fo 


(37.7%) (8.1%) (54.2 


1893: Total vote 835,604 

Proposed single a 322,887 81,481 431, 236 Not adopted 
lative district (38.6%) (9.8%) (51.6%) 

Tax on franchises and 322,422 82,281 430,901 Not adopted 


privileges (38.6%) (9.8%) (51.6%) 


shall be printed the word “Yes,” and on the next line below shall be printed the word 
“No”; provided that said statement shall also be placed on the official ballot im- 
mediately below the names of the candidates for state offices on the regular ticket 
of any party or parties certifying action thereon as provided in section 1 of this act, 
being followed by the word “yes” or the word “no” accordingly as affirmative or 
negative action shall have been certified thereon by said party or parties, and said 
statement of said amendment or question, with the action taken thereon by said 
party, shall thereupon become a part of said party ticket. 

Section 3. The elector shall observe the following rules in [marking] making his 
ballot: 

1. He may make a cross mark in the blank space to the left of and before the answer 
he desires to give to the submission of any constitutional amendment, in the separate 
column devoted to said amendment, or he may make a cross mark in the blank space 
to the left of and before the statement, and answer thereto, of any constitutional 
amendment, as the same may be printed and certified on the ticket of any political 
party; whereupon, such mark shall cast his ballot for the answer opposite which it is 
made. / 





i — i 
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2. The voter may make a cross mark in the blank circular space at the head of any 
ticket upon which is printed the statement of any constitutional amendment or 
question, and the certified answer thereto, which mark shall cast his ballot for the 
certified answer to the submission of each and every constitutional amendment so 
printed on said ticket, unless he shall have specifically answered any of said con- 
stitutional amendments otherwise elsewhere on the ballot in the manner heretofore 
stated. 

TABLE 12 


Voting at 
Election 
Year, Total Vete Cast Vote for Vote against but Not 
at Election, and : 
. Proposed Proposed Voting for 
Description of Amend t Amend t against 
Proposed Amendment os ee = eur 


Proposed 
Amendment 


757,52 26, 93,201 
(86.4%) | (3.0%) | (106%) 


751 mG 29,38 96,097, 
0. 


1903: Total vote 877,203 
Amendment giving 

— atleast one | 

epresentative 

sing e ae of 


tockholders (85.7%) (3.3%) (11.0 
Taxation vs ha 3503 507,018 


37-27%) 
Governor’s veto 458,681 338,31 
88% 


(57.8%) 


»20 
a a al (52. 3%) 3 fo) 
unicipal classification aI, 2,110 23,42 

(2. % ) (36%) (039%) 


1903: Total vote 961,505 
Tax exemption of 655,508 139,062 166,9 Adopted 


public bonds (68.2%) (14.4%) (17.4%) 
State and county elec- | 


tion to be held in 


702, go, 762 168,0 Adopted 
even years &) 


(73.1%) (9.4%) (17.5 


During the period of time that the Ohio party-circle law was effective 
the Ohio voters voted upon seven constitutional amendments. As shown 
by Table 12, five of the seven were adopted. One was not adopted, and 
one was defeated. Of the five which were adopted, four were endorsed by 
both the Democratic and the Republican parties, and one was endorsed by 
the Republicans but opposed by the Democrats. The amendment which 
was not adopted was endorsed by the Democrats, but the Republicans re- 
fused to endorse it, merely advising “careful consideration.” Since the 
law did not provide for such an endorsement, it follows that this amend- 
ment was not carried under the Republican party circle. The single 
amendment which was defeated during this period of time was not in- 
dorsed by either party. 


213 Dodd, The Revision and Amendment of State Constitutions 197 (1910). “Under this law 
amendments that had the support of the two political parties (and in one instance that had-the 
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Even though the party-circle law had been highly effective, or perhaps 
for this very reason, the Ohio General Assembly in 1908 passed an act 
which amended Section 1 of the party-circle law of 1902. This act then 
proceeded in Section 2 to repeal the entire party-circle law.‘ There are 
expressions as to the reasons for the repeal of the party-circle law.5 In the 
fall of 1908, after the repeal of the party-circle law, three constitutional 
amendments were submitted to the Ohio voters. All three of them failed of 
adoption. The percentage of the voters in the 1908 general election who 
failed to vote on these constitutional proposals ranged from 61.7 per cent 
to 66.1 per cent. Thus, Ohio had again made the amendment of its consti- 
tution practically impossible. 


TABLE 13 


Voting at 

Election 

meer ae cast Vote for Vote against but Not 
core apd Proposed Proposed Voting for 

Description of } 

Proposed Amendment Amendment Amendment or against 

Proposed 
Amendment 


1908: Total vote 1,136,525 
Repassage of bill over 323,770 61,754 751,001 Not adopted 
governor’s veto (28. 3%) (5.4%) (66.1%) 


The time of meeting of 328, 362 63,006 745; 55 Not adopted 


the General Assembly| (28.9%) (5.5%) (65.6%) 
Removal of. limitations 
n the taxing power 
of the General As- 339,747 95,867 700,911 Not adopted 
sembly (29.97%) (8.4%) (61.7%) 


In 1910 a proposition to call a constitutional convention was submitted 
to the Ohio voters. It carried in a big way, as shown by Table 14. 

After the Ohio General Assembly decided to submit the constitutional 
convention proposal, it re-enacted the principle of the repealed Long- 


support of one political party) readily passed and Were incorporated in the constitution.” 
Galbreath, op. cit. supra note 207. 


214 Ohio L. (1908), p. 120. Section 1 as amended provided for the submission of constitution- 
al amendments by printing the proposition in the first column of the official ballot. 


**8 Professor Dodd stated that it was repealed for “political reasons,” whatever that may 
mean. Dodd, op. cit. supra note 213, at 194. 

Galbreath states that, except for the bond exemption amendment, those adopted under the 
Longworth Act proved fairly satisfactory. However, opposition to the veto amendment 
caused a material modification of it in the 1912 convention. “But the exception noted above 
and the possibility that party leaders might shape the constitution to their will and to the 
eR ne en eon ee 1908.” 
Galbreath, op. cit. supra note 207, at 94. 
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worth Act, but made it applicable only to the question of calling a consti- 
tutional convention.”* This act became.a law despite the failure of the 
governor to sign it, and was in effect at the November, 1910, election. The 
two major parties made use of it, The historian Galbreath states:*’ 


No constitutional amendment was adopted after the repeal of the Longworth Act 
until 1912. The principle of this act, however, was invoked in the law which pro- 
vided for submitting to the electors of the state the question, ‘Shall there be a con- 
vention to revise, alter or amend the constitution?” This act went into effect May 11, 
1910. 

While neither of the two leading political parties assumed responsibility for the 
work of the constitutional convention of 1912, both of them went on record in favor 
of holding it and included “constitutional convention, yes” as part of their respective 
tickets in the fall election of 1910. While it is very doubtful whether the proposition 


TABLE 14 


Voting at 

Year, Total Vote Cast ote 
at an i Pp i Votine for 

P —- iment or against 


Amendment 


693, 26 67,718 171,281 Adopted 
(r4:4%) 


(7.2%) (18.4%) 


would have carried if placed in a separate column of the ballot, with the endorsement 
of the two parties as above described, the result was as follows: 


Total 932,262  For693,263 Against 67,718 


The constitutional convention of 1912 proceeded to propose radical 
changes in the method of adopting constitutional amendments and in the 
calling of a constitutional convention. 

Mr. Starbuck Smith, the chairman of the committee on the method of 
amending the constitution, stated: 


At first the committee seemed hopelessly divided. Every member was of the opinion 
that on this committee rested the greatest work that this convention was called upon 
to do; to provide a simple and easy method of amending the constitution, because if we 
do that it matters not so much what else we do; the people will have the machinery 
whereby they can, in a simple and business-like way, get what they want.”"* 


6 Ohio L. (1910) p. 169. 
7 Op. cit. supra note 207, at 94. 218 Op. cit. supra note 201, at 1365. 
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The point of view of Mr. Cunningham was similar. He stated: 


I think the important thing for this convention to do, and I believe the proposal 
accomplishes that, is to make the constitution easily amended, not to make it easy to 
call a new convention, because I do not think the people of Ohio will be guilty of that 
offense in the next forty years. I think that is well settled in Ohio, but let us make it 
easy of amendment. That is my theory about it. It was a mistake in the framers of the 
constitution of 1851, that they made that constitution too difficult to amend, and we 
have had to resort to various devices to get it amended. The gentlemen who propose 
this amendment or this proposal I think have made it quite easy to amend the con- 
stitution, and I think if the constitution with this proposal in it is adopted by the 
people[,] in a very short time they will regard it as the dearest right they have, the 
ease with which they can amend their constitution. Therefore I heartily agree with 
the proposal, because it makes it easy to get rid of a bad amendment that may be 
placed in the constitution. I shall heartily support the proposal as amended by the 
committee. 


These two statements appear fairly to present the attitude of the Ohio 
convention. There was debate and disagreement about certain aspects of 
the committee’s proposal, but it is significant that no question was raised 
as to the most substantial change that was proposed. This change abol- 
ished the former requirement that a constitutional proposal must receive 
the approval of a majority of all persons voting for anybody or any meas- 
ure in a general election. For that provision in the 1851 constitution the 
constitutional convention of 1912 substituted the following: “If the ma- 
jority of the electors voting on the same [i.e., amendments] shall adopt 
such amendments the same shall become a part of the constitution.”*® The 
committee also proposed, and the convention accepted, a change that pro- 
vided that amendments shall be submitted ‘“‘on a separate ballot without 
party designation of any kind, at either a special or a general election as 
the General Assembly may prescribe.”** This latter provision would seem 
to eliminate the possibility of using a party-circle law again, but it does 
not seem to eliminate the Alabama method of voting," which was pro- 
posed by the Cook County Illinois Judicial Advisory Council and was 
embodied in bills that were introduced in the Illinois General Assembly in 


#9 Ohio Const., art. 16, § 1, as amended September 3, 1912. Sections 2 and 3 concerning 
constitutional conventions have similar provisions. 


° Ohio Const., art. 16, § 1, as amended September 3, 1912. Section 2 also requires “a 
separate ballot without party designation of any kind.” But Section 3, which provides for the 
automatic submission of the question of a constitutional convention every twenty years, has 
no similar provision, except for the ballot for the election of delegates. 


** Perhaps it would be better to call it the Illinois method of voting, since, as far as is 
known, it was first used in Illinois on constitutional Snape 10 Univ. Chi. L. Rev. 142, 
147, 153 (1943). 
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TABLE 157% 
GENERAL ELECTIONS 


ocr 


~~ Beis f= Bw wv * 


Year, Total Vote Cast 
for Governor, and 
Description of 
Proposed Amendment 


1914: Vote for governor 
1,129,223 
option as to 
alcoholic liquor* 
Limitation on tax rate* 


Woman suffrage* 
Prohibition* 


1918: Vote for governor 
86 


United States Con- 
stitution* 

Prohibition* 

Classif on of peep. 
erty for purposes 
taxation 

Prohibition of such 
double taxation as re- 
sults from the taxa- 
tion of both real es- 


tate and mortgage 
debts secured thereby 


1922: Vote for governor 
I, Tee te 
Mm 75 per cen See ie 
Debt limitations on all 
Limitation on tax rates* 


ati: Vote for governor 


0.5%) 


ta'3 : 
es 3 


et 


08 , 282 
(52’9%) 


13.2%) 


6,616 
Gs. 'o%) 


33%) 


719,050 


Ge: 1%) 


t3°3%) 


29.0%) 


ti’ 4 


Be 
18,2 


sa 


(s2. ay 


15,030 


) 


437, 
(45.6%) 
04,3 
1.7 


Us'6%%) 


908, 522 


691 ,4 


(42.5 


(aa. 390) 


137,550 
(14.3%) 


18°32) 
319, 
(33-3%) 


110, 266 
(11.5%) 


more voting 
on amend- 
nen than for 


governor 


€35'8%) 


113 °6e) 


247 ,81 
(17.8%) 


3 The information contained in Tables 15 and 16 was obtained from John E. Sweeney, 
Secretary of State of Ohio. He did not furnish data as to the total vote cast in the general 
elections, but did provide information as to the vote for governor. Amendments marked with 
an asterisk were proposed by initiative petition. : 
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Te 15—Continued 


for Governor, and 
Description of 
Proposed Amendment 


1928: Vote for governor 
enise se 
» equelisn compenss- 2 1,197,32 572,371 
tion of judges (28.5%) | (488 (31%) 


1930: Vote for governor 
1,956,706 1 
regarding 939,91 74,01 51,7 
distribution of income’ ta7 6%) ts 23.1 
and inheritance 


1936: Vote for governor 


To aminate double 107 a) pe sy tsar ) 
stock 6. ; : 
ern 4 27.97, 35-7 


To prohibit a sales tax | 1,585,50 719,966 654, 
on food* t53°8%) (24.3%) (22. A) 


1938: Vote for governor 
‘o provide for int- 21,011 I et 34,41 
ment of judges 21%) | t 


(25.7%) 22.2 


1942: Vote for governor 
a 829,837 
To determine filling of 054, 448,981 426,152 
vacancies in judicial (52.2%) (24.5%) {23° 3%) 
ice 


1943. However, the proposed amendments to the amending article of the 
Ohio constitution were adopted in 1912, and now the Ohio constitution is 
in fine shape with reference to future amendments and the calling of con- 
stitutional conventions. There is no need for any party-circle method of 
voting or for any other device like that proposed by the Cook County 
Judicial Advisory Council. In other words, Ohio is now in line with nearly 
all the states except the six which are the subject of this particular study. 
Tables 15 and 16 complete the statistics of voting on constitutional 
amendments in Ohio since the 1912 constitutional convention. 
Oklahoma—Amendment of the Oklahoma constitution is complicated 
from the legal standpoint because of the variety of constitutional and 
statutory provisions which have been frequently interpreted by the Okla- 


= Til. S. B. 336, 513; Ill. H. B. 515, 619. 
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TABLE 16 


Year of Special Election Vote against 
and Description of Pro- Proposed 
posed Amendment Amendment 


1913: Short ballot for state offices 239,126 461,555 
Short ballot for county and township 217,875 449,493 


Exemption from taxation of state and 312,232 340,570 
Eligibil a for appoin 6 
ty of women for tment 435,222 255,03 
as members of boards or positions in 
departments re or caring for 
women and children 
Small legislature* 240,237 418,114 


1915: Prohibition* 484,969 540,377 
ae of all county officers to be four 207,435 604, 463 


Te elim as submission of twice-de- 417,384 482,275 
feated constitutional proposals* 

To exempt state and municipal bonds 337,124 401 ,083 
from taxation 


1917: Prohibition* 522,590 523,727 


1919: Definition of ‘intoxicating liquor” 474;9°7 504,688 
Repeal of state prohibition* 454,935 496, 786 
Classification of property for taxation 439,897 517,245 


1921: Soldiers’ bonus 949, 109 324,447 
To redivide State into senatorial dis- 339,574 518,324 
tricts 
Poll tax 244, 509 672,851 
1923: Increased authority of industrial 588,851 528,572 
commission 
Eliminating words “‘white male” from 536,762 421,744 
state constitution 3 : 
wo : 351,513 493 , 786 


1925: Debt limits on political subdivisions} 450,218 535,251 
Uniform taxation of real and personal 435,944 501,221 


property 
Four-year terms for state and county 325,451 543,183 
officers 


1929: Tax limitation 710,539 510,874 


1931: To authorize issuance of state 487,459 766 ,067 
bonds in sum of $7,500,000,000 


1933: Tax limits on real estate 79,061 661,151 
anes 846 


t ns to township or 1594 742,925 
ty organization 
Ragu of state prohibition 1,250,923 578,035 
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homa Supreme Court. In Article V of the Oklahoma constitution provi- 
sion is made for the initiative and referendum. Amendments to the consti- 
tution can be initiated by the voters. Section 3 of Article V provides in 
part: 

All elections on measures referred to the people of the State shall be had at the 
next election held throughout the State, except when the Legislature or the Governor 
shall order a special election for the express purpose of making such reference. Any 
measure referred to the people by the initiative shall take effect and be in force when 
it shall have been approved by a majority of the votes cast in such election. 


In Atwater v. Hassett, the Oklahoma Supreme Court held that the well- 
known “grandfather clause” was legally adopted at a primary election 
held throughout the state, and that it was not necessary to submit this 
constitutional amendment at the general November election.” Later, it 


+4 The first three sections of Article V follow: 

“Section 1. The Legislative authority of the State shall be vested in a Legislature, con- 
sisting of a Senate and a House of Representatives; but the people reserve to themselves the 
power to propose laws and amendments to the Constitution and to enact or reject the same 
at the polls independent of the Legislature, and also reserve power at their own option to 
approve or reject at the polls any act of the Legislature. 

“Sec. 2. The first power reserved by the people is the initiative, and eight per centum of the 
legal voters shall have the right to propose any legislative measure, and fifteen per centum of 
the legal voters shall have the right to propose amendments to the Constitution by petition, 
and every such petition shall include the full text of the measure so proposed. The second power 
is the referendum, and it may be ordered (except as to laws necessary for the immediate 
preservation of the public peace, health, or safety), either by petition signed by five per centum 
of the legal voters or by the Legislature as other bills are enacted. The ratio and per centum of 
legal voters hereinbefore stated shall be based upon the total number of votes cast at the last 
general election for the State Office receiving the highest number of votes at such election. 

“Sec. 3. Referendum petitions shall be filed with the Secretary of State not more than 
ninety days after the final adjournment of the session of the Legislature which passed the bill 
on which the referendum is demanded. The veto power of the Governor shall not extend to 
measures voted on by the people. All elections on measures referred to the people of the State 
shall be had at the next election held throughout the State, except when the Legislature or the 
Governor shall order a special election for the express purpose of making such reference. Any 
measure referred to the people by the initiative shall take effect and be in force when it shall 
have been approved by a majority of the votes cast in such election. Any measure referred to 
the people by the referendum shall take effect and be in force when it shall have been ap- 
proved by a majority of the votes cast thereon and not otherwise. 

“The style of all bills shall be: ‘Be It Enacted by the People of the State of Oklahoma.’ 

“Petitions and orders for the initiative and for the referendum shall be filed with the 
Secretary of State and addressed to the Governor of the State, who shall submit the same to 
the people. The Legislature shall make suitable provisions for carrying into effect the pro- 
visions of this article.” 

#95 97 Okla. 292, 111 Pac. 802 (1910). On page 296 is this sentence: “Further, the Governor 
issued his proclamation calling an election for said date at which said proposed amendment 
was to be submitted.” This, however, is not deemed to be the equivalent of a statement that 
the grandfather clause was adopted at a special election called by the governor. The court does 
not appear to have considered the primary election as a special election. Cf. State v. Carter, 
177 Okla. 382, 59 P. 2d 948 (1936). 

Simpson v. Hill, 128 Okla. 269, 263 Pac. 635 (1927) holds that an initiative petition for a 
statute was not adopted, even though it was voted upon at a special election held October 2, 
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was held that an initiated constitutional amendment could not be submit- 
ted at a “run-off” primary election.** This decision seems questionable; it 
was adopted by a bare majority of the Oklahoma Supreme Court.” It was 
asserted in the majority opinion that a run-off primary election need not 
necessarily be held in every precinct in the state, because it is possible that 
candidates by withdrawing from the primary would present “an entire 
absence of contesting candidates for public offices.””*** Apparently it was 
conceded that the particular run-off election would be held throughout the 
state, and it seems clear that the majority had decided to follow the dic- 
tum in Simpson v. Hill and intended to preclude the use of the primary 
election as well as the run-off primary election unless they were proclaimed 
to be special elections. 

State v. Mathews** is another puzzling decision. There a majority of the 
Supreme Court of Oklahoma held that an initiated statute was adopted, 
even though it was apparently conceded ‘that the certificate of the state 
election board disclosed only that the statute had received a majority of 
the total vote cast upon that particular proposition. The certificate 
failed to show the total vote cast upon all of the questions or upon all of 


1923, since neither the governor nor the legislature had submitted the petition to this special 
election. On rehearing, in a per curiam opinion, reference was made to a statute passed in 1916. 
This statute provided that an initiated measure shall be submitted “at the next regular 
election” with a proviso that the governor could submit it at a special election or “designate 
the mandatory primary election as a special election for. such purpose” (Okla. L. 1916, p. 89). 
In a dictum, this statute was interpreted thus: ‘This act, by providing that the Governor may 
designate the mandatory primary election as a special eleetion, for such purpose, or call a 
special election, — shows that. the Legislature did not consider a primary election 
or special election held throughout the state as a regular election, and it was therefore neces- 
sary, before these measures could be voted on at such election that same be submitted thereat 
by the Governor.” Then reference was made to the action of Governor Trapp in submitting 
seven initiative and referendum petitions to the general election in November, 1926, rather _ 
than to the primary election held throughout the state in August, 1926, 

In Looney v. Leeper, 145 Okla. 202, 292 Pac. 365 (1930) there is a dictum that the language 
in Section 3 of Article V of the Oklahoma constitution, “the next election held throughout 
the State,” “would include a state-wide primary election.” There is also an inference in the 
opinion that this construction would not apply to Section 2, Article 24 of the constitution, pro- 
viding for the submission of constitutional amendments proposed by the legislature, 


+96 State v. Carter, 177 Okla, 382, 59 P. 2d 948 (1936). 


*7 It is doubtful whether McNeill, C.J., did more than agree to the result reached by the 
majority. He appears to have placed his concurrence on a procedural point. 


#28 The majority opinion also states that the language of Section 3, Article 5, “next election 
held throughout the state,” has the same meaning as the words “‘next regular general election”’ 
in Section 1, Article 24. Furthermore, it was asserted that this had been the administrative 
construction since the adoption of the constitution. 


9 134 Okla. 288, 273 Pac. 352 (1928). 
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the questions and candidates at the state primary election.**° This deci- 
sion was made despite the fact that Section 3 of Article V provides that an 
initiated measure must be approved “by a majority of the votes in such 
election.”” But, as has been seen before, similar language is capable of a 
variety of interpretations.** A special difficulty, so far as Oklahoma is con- 
cerned, is that the Oklahoma Directory on the whole leads one to conclude 
that the decision in the Mathews case is contrary to some of the apparently 
confused administrative interpretations in Oklahoma. This is not absolute- 
ly certain, because the expression “total vote cast in an election” may 
seem to be a simple expression, but it is capable of, and has received, vary- 
ing interpretation.*” Suffice to say here that if the Mathews decision 
should be applied to constitutional amendments, however proposed, then 
Oklahoma will have to be transferred from its present class and placed in 
the class of the overwhelming majority, where constitutions can be amend- 
ed by a majority vote on a particular proposal.* 

In addition to the power in the voters to initiate constitutional amend- 
ments, Oklahoma provides in Article XXIV of its constitution that the 
legislature may propose amendments to its constitution.?*4 In order to do 


23° Tt does not clearly appear whether the statute was voted upon at the primary election of 
1928 because it was designated a special election for that purpose. The language on pages 292 
and 293 appears to be confusing in this respect. Simpson v. Hill had been decided less than a 
year previous to this election and State v. Carter had not then been decided. See notes 225, 
226 supra. 


23" See 10 Univ. Chi. L. Rev. 142-46 (1943). The essence of the reasoning of the majority 
in the Mathews case seems to be this: “Had the initiative measure in question been submitted 
to the people to be voted upon at a special election called for that express purpose, no one 
would contend that it would have been required to receive more than a majority of votes 
cast at such special election, and the fact that it was submitted at a general primary-election 
does not place a greater burden upon its passage, nor upon those who petitioned its submis- 
sion than would have been had it been submitted at a special election.” It is submitted that if 
the court was assuming a special election called for the single purpose of deciding the fate of the 
particular measure in question and no other measure or candidate, then its reasoning is faulty. 
Furthermore, the majority apparently gave no consideration to the part of Section 3 of Article 
V which immediately follows: “Any measure referred to the people by the referendum shall 
take effect and be in force when it shall have been approved by a majority of the votes cast 
thereon and not otherwise” (italics supplied). 


232 See both opinions in State v. State Election Board, 181 Okla. 622, 75 P. 2d 861 (1938). 


233 The decision in the case cited supra note 232 would indicate, however, that the Mathews 
decision will not be applied even to initiated constitutional amendments. 

234 It is suggested in Ramsey v. Persinger, 43 Okla. 41, 141 Pac. 13 (1914) that the methods 
of amending the Oklahoma constitution are independent of each other. Article XXIV is as 
follows: 

“Section 1. Any amendment or amendments to this Constitution may be proposed in either 
branch of the Legislature, and if the same shall be agreed to by a majority of all the members 
elected to each of the two houses, such proposed amendment or amendments shall, with the 
yeas and nays thereon, be entered in their journals and referred by the Secretary of State to 
the people for their approval or rejection, at the next regular general election, except when the 
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this a majority of all members elected to each of the two houses must vote 
in favor of the proposed amendment. If this occurs, the proposed amend- 
ment is to be submitted “at the next regular general election, except when 
the Legislature, by a two-thirds vote of each house, shall order a special 
election for that purpose.”’**5 In order that such a proposed amendment be 
adopted, it must receive the fevetile vote of “a majority of all the elec- 
tors voting at such election. .... a 

This last provision raises the question as to the proper method of deter- 
mining the total number of electors voting at a particular election. A great 
deal of light is thrown on this problem by the two opinions in State v. State 
Election Board.** In the November, 1936, election a constitutional amend- 
ment submitted by the legislature received a “yes” vote of 379,405 and a 
“no” vote of 219,996. The question was whether the “yes’”’ vote was a 
majority of all the electors voting at that election. The state election 
board certified that the total vote was 767,745. It arrived at this figure by 
taking the total number of ballots that were issued to electors, and it sub- 
tracted therefrom all the ballots which had been spoiled. This method, 
according to the minority, included in the total vote the blank ballots, 
mutilated ballots, and the ballots that were otherwise illegal. According to 
a certificate made pursuant to a special order of the court, the total vote 
was 760,055. This figure was arrived at by adding the highest vote cast 
and counted in each precinct of the state for any office or measure, as cer- 
tified by the county election boards. The minority of the court was willing 
to accept this method of computation, provided that the facts were inves- 


Legislature, by a two-thirds vote of each house, shall order a special election for that purpose. 
If a majority of all the electors voting at such election shall vote in favor of any amendment 
thereto, it shall thereby become a part of this Constitution. 

“If two or more amendments are proposed they shall be submitted in such manner that 
electors may vote for or against them separately. 

“Sec. 2. No convention shall be called by the Legislature to propose alterations, revisions, 
or amendments to this Constitution, or to propose a new Constitution, unless the law providing 
for such convention shall first be approved by the people on a referendum vote at a regular 
or special election, and any amendments, alterations, revisions, or new Constitutions, pro- 
posed by such convention, shall be submitted to the electors of the State at a general or special 
election and be approved by a majority of the electors voting thereon, before the same shall 
become effective: Provided, That the question of such proposed convention shall be submitted 
to the people at least once in every twenty years. 

“Sec. 3. This article shall cae the right of the people to amend this Constitution 
by a vote upon an initiative petition therefor.” 


238 Observe that the governor is not authorized to call this special election. Cf. Art. V, § 3. 
To call a special election it is not sufficient to have the assent of two-thirds of a quorum of each 
house. State v. State Board of Equalization, 107 Okla. 118, 230 Pac. 743 (1924). See also 
Looney v. Leeper, 145 Okla. 202, 292 Pac. 365 (1930). 


236 See note 232 supra. 
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tigated with reference to the allegation that in eighty-one precincts errors 
had been made which would reduce the figure to 756,455. A third possi- 
bility of determining the total vote was to accept the highest vote cast and 
counted for any office or measure for which all the electors of the state 
were entitled to vote. This figure was 749,740, the total vote cast and 
counted for presidential electors. Neither the majority nor the minority 
was willing to accept this third method. The majority of the court did not 
decide which of the first two methods was correct. It observed that the 
amendment failed to receive a majority on either basis. The majority held 
that the supreme court was not the forum in which to investigate the alle- 
gation of errors in eighty-one precincts and thus to determine whether the 
figure of 760,055 should be reduced. 

There are interesting comments in the minority opinion that prior to 
1916 the administrative practice in Oklahoma was to determine the total 
vote cast by ascertaining the total vote for the office of governor, and that 
the practice since 1916 had not been consistent. The majority asserted 
that since 1916 the method advocated by the state election board, in this 
particular case, had been followed. 

Section 2 of Article XXIV provides for a constitutional convention. A 
proposition to assemble a convention must “‘be approved by the people?:” 
on a referendum vote at a regular or special election ” It is also pro- 
vided that the question of a constitutional convention shall be submitted 
at least once in every twenty years. 

The first session of the Legislative Assembly of Oklahoma passed a 
statute which provided for a blanket ballot to include all candidates for 
office.*#* It also provided for an official referendum ballot on which, appar- 
ently, all state questions were to be printed.*** It is reasonably clear that 
this referendum ballot was separate and distinct from the candidates bal- 
lot, and this has been the uniform practice in Oklahoma from the begin- 
ning of its statehood.**° The ordinary method of voting on state questions 


237 Observe that here it is not specified whether the approval shall be by a majority of those 
voting on the proposition or by a majority of those voting at the election. But the work of the 
convention is to be approved “‘by a majority of the electors voting thereon” at a general or 

#38 Oklahoma, L. 1907-8 S. B. No. 23 (ch. 31) Art. IV. Cf. S. B. 168 (ch. 31) § 9, providing 
for primary elections. In 1909 the Massachusetts ballot was adopted, abolishing party columns 
and party circles and placing all candidates and measures on one ballot. Oklahoma L., 1909, 
ch. 16, pp. 251, 261. But this law was repealed in 1910. Oklahoma L., 1910, p. 237. 


+39 Ibid., H. B. 174 (ch. 44), §§. 7, 10, 14. 


4° Information received from J. Wm. Cordell, Secretary a the Oklahoma State Election 
Board. See Okla. L., 1913, p. 111 (ch. 70). 
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consists of placing a cross in a square opposite the word “‘yes” or the word 
**no,’ 24 

In its 1910 session the Oklahoma legislature adopted the Illinois-Ala- 
bama method of voting on constitutional amendments when submitted 
after a prescribed fashion. It was first provided that if the legislature ‘de- 
sired to ascertain the sentiment of the people on a proposed amendment it 
could by a concurrent resolution’ suggest this proposal to the citizens. 
Then it was provided that if citizens proceeded to initiate “such proposi- 
tion within one year thereafter,” the proposition would then be printed 
“either on a separate and independent ballot or upon the ballot upon 
which the names of candidates appear, should such election occur upon 
the day when candidates are being voted for.” In the latter event, the 
proposition was to appear immediately following the names of the candi- 
dates.’ In either case, the proposition was to be followed by these words, 
“For the Amendment.” It will be observed that the negative of the propo- 
sition, to wit, “Against the Amendment,” was not to be printed on the 
ballot. Then it was provided: ‘Should the elector desire to vote for the 
proposed amendment he shall leave the words, ‘For the Amendment,’ in- 
tact without erasing same: But should he desire to vote against such prop- 
osition he shall strike out the words, ‘For the Amendment,’ with a pencil 
mark. When such words are so erased after any proposition, the ballot 
shall be recorded as having been cast against the same, and whenever they 
are not so erased, such ballot shall be recorded as having been voted for 
such proposition,’’*44 

The grandfather clause of the Oklahoma constitution was adopted at 
the primary election in 1910 by the use of this method of voting.*** This 
Illinois-Alabama method of voting was again used in 1916 in voting upon 
a proposed constitutional amendment which was apparently designed to 
take the place of the grandfather clause,’ after that clause had been de- 


24t See note 239 supra, § 10. 


242 As demonstrated by the results in Illinois and Ohio during the last decade of the nine- 
teenth century, this was the most obscure position in which constitutional proposals could 
be placed. Query: Was it compulsory to place the grandfather clause on the candidates ballot, 
since it was submitted at a primary election? It would be interesting to know just what hap- 
pened in this respect. 

243 Oklahoma, L., 1910, ch. 66, art. 2, pp. 124-27 (S. B. No. 126). See In re Initiative State 
Question No. 10, 26 Okla. 554, 110 Pac. 647 (1910). 

44 Oklahoma, L., 1910, p. 284, Senate Concurrent Resolution No. 31; Atwater v. Hassett, 
27 Okla. 292, 111 Pac. 802 (1910). It relies chiefly on the Alabama case that approved of this 
method of voting. See ro Univ. Chi. L. Rev. 142, 147 (1943). 

+48 Oklahoma, L., 1916, pp. 144-47. It was provided that this proposed amendment should 
be printed “on a separate and independent ballot, or, any ballot on which Constitutional 
Amendments or other propositions submitted by the Legislature to the people for approval 
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clared by the Supreme Court of the United States to be in violation of the 
Fifteenth Amendment.*” The proposed amendment was defeated, and as 
far as is known this has ended the use of the Illinois-Alabama method of 
voting in Oklahoma. But the statute which provides for it is still a part 
of the Oklahoma statutory law and can still be used.*4’ 

The constitutional proposals which have been submitted to the voters 
of Oklahoma have been arranged in two tables which follow. The first 
table is an attempt to include all proposals which were submitted at gen- 
eral elections. Whatever the Oklahoma nomenclature may be, these gen- 
eral elections were the primary elections and the final elections in Novem- 
ber. They were elections at which all electors were entitled to express 
themselves upon the various candidates for the various offices. In the sec- 
ond table will be listed those proposals which were submitted at special 
elections, i.e., elections for the purpose of voting upon legislative or consti- 
tutional propositions and at which, as far as is known, no candidates for 
office were nominated or elected. 

In the main the information set forth in Tables 17 and 18 was derived 
from the Directory of the State of Oklahoma for 1941.*** This information 
was checked by an examination of the Oklahoma constitution, all of the 
Session Laws down to and including 1943, and various court decisions. It 
has not been possible to reconcile everything found in the Directory with 
the information available in the other sources. The impression made is 
that in the early days, at least, Oklahoma officials were confused by their 
elaborate system of amending their constitution, and that their records 
were not made or kept with the utmost care. However, it may be possi- 
ble for one who is familiar with Oklahoma history and customs to explain 
many records that seem confused or erroneous. Despite whatever errors 
there may be, Oklahoma has voted so frequently upon constitutional pro- 
posals that, for the purposes for this article, valuable conclusions can be 
drawn even if a certain percentage of error is conceded. Therefore, no ef- 
fort will be wasted in attempting to specify what seem to be all of the 
errors or at least all of the confusion in the records. 


or rejection may be placed.” The proposed amendment was submitted as the second prop- 
osition at the 1916 primary election along with eight other propositions. Oklahoma Directory, 
1941, Pp. 134-35. Presumably the law was followed and the proposed amendment was sub- 
mitted under the Illinois-Alabama method of voting, but the submission was not on the candi- 
dates ballot. If the submission had been on the candidates ballot, the result might have been 
different. 

246 Guinn and Beal v. United States 238 U.S. 347 (1915). See also Lane v. Wilson, 307 U.S. 
268 (1939). 


+41 1 Oklahoma St. (Harlow, 1931) §§ 5894-97 inc. *# Pp. 129 to 148 inc. 
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TABLE 17 
GENERAL ELECTIONS 


Year, Total Vote Cast 
at Election, and 
Description of 
Proposed Amendment 


November, 1908: Total 
vote 248,704 
State agency to dispense} 105,392 121,5 21,82 
intoxicating quo liquors (42.3 ¥¢ of (8. 8%) 
Established 50,512 


14,3 
land registration (ae. 3 Gm | cm 


system 
Method of selecting 120,352 71,9. 56, 
state capitol 48.4%) | (8'9%) | (22'7%) 
110, 


96, » 200 
(389%) | (aa’s% | (26°6%) 


Sale of public lands 


August, 1910: Total vote 


240,664 
Grandfather clause; 135,443 
qualification of 
electors 
November, 1910: Total 
vote 247,666 
Established a district 84,366 118, 
for state institutions (4. 1%) (48.0%) 
Woman suffrage 128,92 


2 Gs'8% (52.1%) 
Creation of state elec- 106, 
tion boards — (32. 32.4%) (43.0%) 
Sale of intoxicating 105, 126,118 
gg in municipali- (42 sm) (50.9%) 
es 


249 The total number of persons voting on the grandfather clause, strange as it may seem, 
exceeded the total vote at the election. This may be explained by the discussion concerning 
the case cited in note 232 supra. Observe that three of the propositions submitted at the 
August 1916 election received more votes than:the stated total vote. It is true that the Di- 
rectory does not state in so many words the total vote cast at the elections. But it states that 
the vote necessary to carry in 1910 was 120,333. Since, in order to carry, a constitutional 
amendment upon an initiated petition must receive a majority of the total number of voters 
at the election, it is possible to calculate the total number of voters by subtracting one from 
the vote necessary to carry and then multiplying the latter figure by two. Thus, we arrive at 
the figure 240,664 as the total vote at the primary election, August 2, 1910. 

*s° It is very doubtful whether this was a constitutional amendment. The records available 
make it uncertain. But the Directory states the vote necessary to carry this proposition was 
123,834, the same as that necessary to carry propositions at this election which were clearly 
constitutional amendments. If the proposition was a statute that was referred to the voters, 
then apparently only a majority of those voting on the particular proposition was necessary to 
sustain it. Observe Art. V., § 3 of the Oklahoma constitution: “Any measure referred to the 
people by the referendum shall take effect and be in force when it shall have been approved by 
a majority of the votes cast thereon and not otherwise.” 
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Voting at 
Year, Total Vote Cast ae 
at Election, and Voting for 
Description of "s 
or against 
Proposed 
Amendment 


101 ,6 43,1 

yo oh (17.5% 
555% 

on 6 ‘o) (22.3%) 


164,5 63,586 19,310 Adopted 
y- HF) (25.7%) f 
t 35 of 103 , 106 57,771 Defeated 
(ss. ©%) (41.7%) (23.37% 
Taxation for public 65,436 81, Not adopted 
schools (og ,) (26. 5%) (33.1%) 


August, 1914: Total vote 
181,938 
Taxation for common oom 56,916 3553 
schools 0) 


peace | inde | Sam | Sree 
enness (63.198) (17:4%) (i9'5%) 
November, 1914: Total 
sedation ol stash tas 117, 57,120 74,1 
levy and appro. Wrst) | Grom | oli 


adecieasthdten tax 7+ 348 62,380 79, 206 
1%) 


ke ; 43.3% = 1%) (r. 8%) 
nicamera! legislature 04; . 2,500 
(38.0%) | (288%) | (33'2%) 


August, 1916: Total vote 


146,130 
(72.0%) 
133,140 


127,525 


58,9 134,96 
(29.4%) (67.3%) 


G2'3% | GSB 


50, 139,132 
5% (69.4 
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TABLE 17—Continued 


Voting at 
Year, Total Vote Cast iitien 
: but Not 
at Election, and Voting { 
Description of ene 
Proposed Amendment Pr. . i 
Amendment 


1916:—Continued 
Consolidation of sup- 2, , 8, 284 
preme court and (21.4 (74.5%) (4.1%) 
criminal court of 


Size of juries 8,16 
anes yt 

os (24. 24.9%) (71. om) (41%) 

Abolition of county 47,194 157,284 


court 


November, 1916: Total 

vote 304,106 

Creation of state elec- 147,067 119,602 
tion board to replace (48.4%) (39.3%) 
existing boards 

To prevent legislature 140, 366 114,824 
from passing a regis- (46. 1%) (37.8%) 
tration law; requiring 
the use of the initiative 


November, 1918: Total 
vote 194,530 
Woman e 106, 81,481 6,140 
(55.0%) (41.9%) (3.1%) 


November, 1920: Total 
vote 489,166 
School tax on public or 9 179,271 147,146 
service corporations oe 3%) (36.6%) (30.1%) 


Additional school tax oo oe (e820) (36'382) 


on all property (38.5 (26.8 
To authorize mutual 157,064 159,91 172, oy 
insurance companies (32. 12) (32.7%) (35.2% 


Compensation of legis- 125, 173,274 190, 42 
lators and legislative (25. $0) (35.5%) (38.9%) 
procedure 


August, 1922: Total vote 


136,647 


November, 1922: Total 
vote 520,562 
Soldier’s bonus 5,887 234, 
(49.2%) (45.1%) 


November, 1926: Total 
oo 3959172 


crease compensation ’ 25I, 
of legislators and 373%) 3 3) 
islative procedure 
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Year, Total Vote Cast 
at Election, and 
Description of 
Proposed Amendment 


1926:—Continued 
Spesblic tax levy for 


Ps ll 
Qualifications of 
tions of speci- 
fied state officials 
Separate board of re- 


gents for state agri- 
cultural and i 


cal colleges 

Board of regents for 
University of Okla- 
homa 


July, 1932#Total vote 
471,448 
To change limits on ad 
valorem tax rates 


November, 1934: Total 
vote 639,938 
To authorize municipal 
police pensions 
Restrictions upon con- 
solidations of public 
service corporations 


July, 1936: Total vote 
not stated*s 
Care of needy persons 


November, 1936: Total 
vote 767,746 
To authorize municipal 
steep heed a 
gents for agricultural 
and mechanical 


schools 

Repeal of prohibition 
and establishment of 
state liquor system 


TABLE 17—Continued 


Vote for 
Proposed 


Amendment 


195, 
(4. 4%) 


302,618 
(47-37%) 


254,631 
(39. 3%) 
346,950 


390,142 
(50.8%) 
379,40 
(49.47%) 


267, 2 
(34. 95) 


Vote against 


Proposed 


Amendment 


223,62 
(56.6 0. 
241, 
(61.0%) 
119,338 
(23.3%) 
167,76 
(32.8 o) 


164,81 
(32. 2%) 


229,2 


(48.6 %) 


183,8 
(28. 7%) 
155,330 
(24.3% 


232,310 
(30.3%) 
219, 
(28.7%) 


Bo'5%) 


Voting at 
Election 
but Not 
Voting for 
or against 
Proposed 
Amendment 


65,9 
(107%) 
106,622 
(27. > 
I 2 
(29.2%) 
163,5 
(32.0 o) 


174,601 
(34.2%) 


,136 
(100%) 


153,46 
(24.0 
229,977 
(35.9% 


145,2 
(18.9%) 


(ar 38) 


09,378 
ce 3%) 


Defeated 
Defeated 
Not adopted 
Not adopted 


Not adopted 


Not-adopted 


Not adopted 


Adopted 


Adopted 
Not adopted 


Defeated 


*st The Oklahoma Directory for 1941 states that the vote necessary to carry this proposition 
was 278,920. This is merely a majority of the vote cast upon the particular amendment, and 
leaves the impression that the amendment could have been adopted by such a vote. This seems 
contrary to Article V, Section 3 of the Oklahoma Constitution, which provides: “(Any meas- 
ure referred to the people by tlie initiative shall take effect and be in force when it shall have 
been approved by a majority of the votes cast in such election.” 
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Year, Total Vote Cast 
at Election, and 
Description of 

Proposed Amendment 


November, 1938: Total 

vote not stated 

To permit municipal 
indebtedness for 
municipal utilities 

Pensions and benefits 
for employees in sta’ 
schools 


To reduce number of 
le tors and estab- 
annual salaries 


November, 1940: Total 
vote 847,770 
To levy additional 
graduated tax on land 
in excess of a section 
for old age security 
To make women eligi 
for specified state 
offices 
To regulate public 
service corporations 
in consolidating or 
controlling parallel or 
compe lines of 
other public service 
corporations 
7 regulate the manu- 
acture, transporta 
tion and sale of alco- 


holic beverages 


November, 1942: Total 

vote 400,918 

To authorize legislature 
to provide retirement 
allowances and death 
and/or disability 
benefits for teachers 
and other employees 
of schools supported 
bi or in part by 

blic funds 


Tep revent abrogation 
ae for dam- 
ages for injuries re- 
sulting in death or 
any statutory limita- 
tion except as 
provided 
To provide age and 
sinhtedioe Steuiee 


ments for ‘auttive 
state officials 


TABLE 17—Continued 


218,945 


256,745 


. Not adopted 
to | Glm | Usk | “tee 


35454. 169,926 23,411 Not adopted 
(41 $3) (20.0 Ge 2%) 


256,466 210, 380,41 Not adopted 
(30. 2%) (24.9%) (44.9% 


’ ’ 82, 
(34.3%) | teal2%) | Car's%) 


144, 108,452 4 Not adopted 
(36.1%) (27.1%) 


(30.3%) (24. 390) (a5/2%) 
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TABLE 18 
SPECIAL ELECTIONS 


SESE ——EESESESESESSSSSSSSSEOL_—_——_—_—=—__——=_ 


Election 
Year, Total Vote Cast . 
at Election, aed Vote for Vote against 


eer Proposed Proposed 
Description of 
Pr. LA ‘ . Amendment Amendment — 


June, 1910: Total vote 
not stated 
Foreign transportation 53,784 
corporations required 
to appoint a resident 
agent 


April, 1911: Total vote 
F an 8 
oreign transportation 41,76 46,662 
corporations required (47.2%) (52.8%) 
to appoint a resident 
agent 


August, 1913: Total vote 
about 95,000755 
Regulation of the sale. 59,437 35,11 8 
lease, or purchase of | (62.6%) | (36.0%) | (0.3%) 
transportation com- 


School t Ba es get 
poatcecegee } GRE: Gre be) atl 


lic service corpora- | 

tions to be paid into 

common school fund 
Abolish or establish 50,634 690 4,676 


39, 
township government (53. 3? o) (41.8%) (4.9%) 
Creation of new board 67,367 25,087 2,540 


of agriculture (70.9%) (26.4%) (2.7%) 
May, 1919: Total vote 


241,244 
Bond issue for hard- 69,917 171,327 Defeated 
surfaced highways*s4 (29.0%) (71.0%) 


October, 1923: Total vote 
289,100 
Workmen’s compensa- I rh 358 120, 761 30,981 Not adopted 
tion (47-57%) | (41.8%) (10. 7%) 





28 Since this table deals exclusively with special elections at which no candidates were to be 
nominated or elected, the number of those not voting on a particular amendment would prob- 
ably be small. They would include only those voters who were interested enough to vote at the 
election on at least one proposition, but not sufficiently interested to vote on another proposi- 
tion or propositions. 

283 This figure was obtained from the opinion in Ramsey v. Persinger, 43 Okla. 41, 141 Pac. 
13 (1914). 

*34 The Oklahoma Directory states that the vote necessary to carry this amendment was 
120,591. This seems to be incorrect in view of the fact that the total vote oh the proposition 
was 241,244. A majority of the latter figure would be 120,623. However, this discrepancy is 
not material in view of the fact that the amendment was decisivély defeated. No other amend- 
ment was submitted at this particular election. 
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Year, Total Vote Cast 
at Election, and 
Description of 
Proposed Amendment 


1923:—Continued 
Women eligible for 
ified state 
1ces755 
Soldier’s bonus 


Change in ad valorem 
tax rate?sé 
Payment of claims 
against depositor’s 
guaranty 
December, 1931: Total 
vote 447,038 


Restrictions on cor- 
rate ownership of 


To create a budget 
officer 


August, 1933: Total vote 
205,776*57 
Ad valorem taxation 


September, 1935: Total 
vote 300,224 
Exemption of home- 
from taxation 
Exemption of home- 
steads from taxation 


Old age pensions 


To allow women to hold 
specified state offices 

To abolish board of 
commissioners of the 
land office and to es- 


TABLE 18—Continued 


Vote for 
Proposed 


Amendment 


173,262 
(so.9%) 


ap 
144, 768 

(so. 1%) 
111,081 
(38.4%) 


202,3 
(45. 3%) 


(43 a) 


183,62 
(8. 2%) 


185,058 
(61.6 
129, 
(43'1%) 
L19,612 
ie 
(38.3%) 
113,7 
(37.9 


Vote against 
Proposed 
Amendment 


(29°99) 


142,082 
(49.17%) 
116,711 
(40.4%) 
60,668 


(ss 6%) 


240,028 
(53.7%) 


557 
Gsa ) 


(10. 10.19%) 


1,1 
oa 
146, 
= oy ) 
(t's) 


142, 
(47.5%) 


Voting at 
Election 
but Not 
Voting for 
or against 
Proposed 
Amendment 


(0392) 
038) 


oe 
(9.5%) 
17,351 
(6.0%) 


4,65 
(1.0%) 


2'8%) 


1,414 
(0.7%) 


@ i) 


25s Looney v. Leeper, 145 Okla, 202, 292 Pac. 365 (1930), held that this proposed amendment 
was improperly submitted at this special election and that it was not adopted legally. It ordered 
a re-submission of the amendment at the November, 1930, election. 

256 State v. State Board of Equalization, 107 Okla. 118, 230 Pac. 743 (1924), held that this 
proposed amendment was improperly submitted at this special election and that therefore it 
was ineffective. 

281 While there was only one constitutional amendment submitted at this special election, 
there were two other propositions presented to the voters. 

288 The first two propositions in this special election were similar. reneerangnerngrenannied 
an initiative petition; the second was submitted by the legislature. 
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TABLE 18—Continued 


Year, Total Vote Cast 
at Election, and 
Description of 
Proposed Amendment 


1935:—Continued 
o authorize old age 
pensions and social 
security legislation*s* 


March, 1941: Total vote 
not stated? 
To prohibit appropri- 163 ,886 85,752 
ations in excess of 
reveaue 


193,170 59,838 
152,173 95,617 
supported institu- 
tions of higher edu- 
cation 
July, 1942: Total vote not 
known 


Retirement benefits for 257,740 151,451 
school employees 


Conclusions—Out of sixty constitutional proposals submitted at general 
elections only seven, or 11 per cent, of them were adopted. One of these 
was adopted by using the Illinois-Alabama method of voting. That is 
about what one should expect under the restrictive method of adoption in 
the Illinois group of states. It is to be observed, however, that the Okla- 
homa voters, while somewhat temperamental about their voting on amend- 
ments, have been more interested in voting on them than Illinois voters 
have been. In Oklahoma the highest percentage of non-voters has been 
44.9 per cent. Only thrice have the non-voters equaled 40 per cent. Four 
times the voters have exceeded the stated total vote. In Illinois, beginning 


289 This proposed amendment was declared invalid because it was submitted contrary to 
law. Associated Industries of Oklahoma v. Oklahoma Tax Commission, 176 Okla. 120, 55 P. 
2d 79 (1936). Observe that it is stated in the opinion that the affirmative vote on the proposal 
WaS 204,522. 


260 The Oklahoma Directory does not state the result as to any one of the three amendments 
submitted at this special election, March 11, 1941. However, the highest vote cast on the three 
amendments was 253,008. If this may be considered the total vote or close to it, then the vote 
necessary to carry any amendment was 126,505. Thus, it would appear that-all three amend- 
ments were adopted. The Session Laws for 1941, pp. 547 to 552 inc., states that these three 
amendments were adopted. 
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with 1924, the smallest percentage of non-voters has been 41 per cent and 
the largest 62.1 per cent. It is the special election that has been the main 
factor in the amendment of the Oklahoma constitution. 

Tennessee—The Tennessee constitution of 1870 has never been amend- 
ed. Neither has a constitutional convention been called since that year. 
These facts have resulted in much discussion in Tennessee as to the possi- 
bility of meeting modern problems by changing certain provisions of its 
1870 constitution. 

Amending the Tennessee constitution by proposals submitted by the 
Tennessee General Assembly is an exceedingly difficult procedure. As far 
as is known, it is the most difficult of any stdte in the Union. Article XI, 
Section 3, of the Tennessee constitution™ provides that before a proposed 
amendment may be submitted to the voters, it must first pass the two 
Houses of the Tennessee General Assembly “by a majority of all the mem- 
bers elected to each of the two Houses ” The second important step 
in the procedure requires a proposed amendment, which has met the first 
hurdle, to “be agreed to by two-thirds of all the members elected to each 
House”’ of the General Assembly “then next to be chosen.” The third step 
requires a proposed amendment to be approved and ratified “by a major- 
ity of all the citizens of the State, voting for Representatives 
satisfied with these restrictions, the Tennessee constitution also provides 
that “the Legislature shall not propose amendments tg the Constitution 
oftener than once in six years.” 


26: Combs and Cole, Tennessee—A Political Problem 27, 28-46 inc. (1940); 32 Am. Pol. 
Sci. Rev. 514 (1938); McClure, State Constitution Making 347, 349, 354 (1916). Other discus- 
sions are cited in these publications. 

262 “Any amendment or amendments to this Constitution may be proposed in the Senate or 
House of Representatives; and, if the same shall be agreed to by a majority of all the members 
elected to each of the two Houses, such proposed amendment or amendments shall be entered 
on their journals, with the yeas and nays thereon, and referred to the General Assembly then 
next to be chosen; and shall be published six months previous to the time of making such choice; 
and if, in the General Assembly then next chosen as aforesaid, such proposed amendment or 
amendments shall be agreed to by two-thirds of all the members elected to each House, then 
it shall be the duty of the General Assembly to submit such proposed amendment or amend- 
ments to the people, in such manner, and at such times as the General Assembly shall pre- 
scribe. And if the people shall approve and ratify such amendment or amendments, by a major- 
ity of all the citizens of the State, voting for Representatives, voting in their favor, such amend- 
ment or amendments shall become a part of this Constitution. When any amendment or 
amendments to the Constitution shall be proposed, in pursuance of the foregoing provisions, 
the same shall, at each of the said sessions, be read three times on days in each 
House. The Legislature shall not propose amendments to the Constitution oftener than once 
in six years. The Legislature shall have the right, at any time, by law, to submit to the people 
the question of calling a Convention to alter, reform, or abolish this Constitution, and when, 
upon such submission, a majority of all the votes cast shall be in favor of said proposition, then 
delegates shall be chosen, and the Convention shall assemble in such mode and manner as shall 
be prescribed.” 
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However, there is no limitation on the number of amendments that 
may be submitted every sixth year. Despite these restrictions amendments 
have been submitted. The first one was submitted at a special election in 
1887,% and concerned the prohibition of intoxicating liquor, 2 subject 
easy to understand and one which arouses much feeling. It was defeated 
by a majority of 27,730 of those voting on the issue. The vote for and 
against this amendment was 26,750 in excess of the vote for governor, and 
it is likely that the vote for governor was in excess of the vote for repre- 
sentatives. However, the vote on the prohibition amendment was in an 
odd year while that for governor was in an even year. Aside from this first 
proposed amendment, the rethainder have received affirmative votes that 
have never exceeded one-fourth of the vote for governor.** 

The Tennessee constitution permits proposed amendments to be sub- 
mitted at either a general election or a special election, but even though 
they are submitted at a special election, it seems to be the understanding 
that the vote for them, in order to adopt them, must be a majority of 
those voting for representatives.** It seems to be uncertain whether the 
vote for representatives will be the vote at the general election preceding 
the special election or the vote for the representatives at the general elec- 
tion next following the special election. One may guess that it will be the 
vote at the general election preceding the special election. That will make 


it possible to declare the result of a special election as soon as the vote has 
been ascertained. “ i 

The seven amendments submitted in 1904 were voted upon at the 
November general election. The method of voting upon these amendments 
is not clear. Section 2 of the act submitting them provides: 


Sec. 2. Be it further enacted, That each of said proposed Constitutional amendments 
shall be printed or written upon the ballots to be voted in said general election. 

In counties, towns and civil districts where Section 5, Chapter 24, Acts extra session 
of 1890 is applicable, the manner of voting shall be as therein provided. 


263 Tennessee, Acts (1887) pp. 167, 424. General elections in Tennessee for some officers are 
held on the first Thursday in August of the even-numbered years and for other officers on the 
first Tuesday after the first Monday in November of the even-numbered years. Tenn. Const. 
art. 7, § 5; art. 2, § 7; art. 3, § 2; Combs and Cole, op. cit. supra note 261, at 58. 


264 Combs and Cole, op. cit. supra note 261, at 40. 


26s Such could be inferred to be the belief of Combs and Cole. Apparently, however, the total 
vote for representatives in Tennessee is not determined. In the apparent absence of that, the 
total vote for governor is used by Combs and Cole. 

Professor Henry N. Williams of the political science department of Vanderbilt University 
and a native of Tennessee wrote this to the author: “. . . . should a case arise I have no doubt 
that the courts would hold that this limitation on voting applied even though the proposed 
amendment had been voted on at a special election. Doubtless the vote for representatives in 
the previous general election would be the base for comparison.” 
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A ctoss mark (X) opposite the word “‘yes’’ will indicate that the person so marking 
his ballot desires to vote for the amendment and the ballot will be so counted. 

Ballots for use in this election at all voting precincts where said Section 5, Chapter 
24, Acts extra session of 1890 does not apply, shall be as now provided by law, except 
that Section 1, Chapter 21, extra session of 1891, is hereby amended s0 as to sub- 
stitute 6 inches instead of 3 inches to designate the width of ballots, but this amend- 
ment shall apply only to ballots for use in said general election November, 1904. 

The matter to go upon these ballots shall be arranged in two columns. 

Names of offices and candidates to be voted for shall be printed or written, as here- 
tofore, in the first column and the proposed Constitutional amendments as set out in 
the caption of this Act, shall be printed in the second column. 

A voter may scratch, mark out or cancel any of the proposed amendments, and 
ballots shall be counted for all amendments not so scratched. 


An effort was made to understand the meaning of this section by read- 
ing the specified statutes and by consulting the Tennessee Code of 1896 and 
the supplement to that code for 1897-1903. This effort was not rewarded 
with much understanding. Apparently, however, the Tennessee code at 
that time differentiated between counties of 50,000 or more inhabitants 
and counties of less than 50,000 inhabitants.” In counties of the first class 
it appears that voting upon constitutional amendments was to be accom- 
plished by the familiar method of placing a cross mark opposite the word 
“yes” or the word “no” as the voter chose. In counties of the second class 
it does not appear that any provision of this sort was made.** Therefore, 
the act of 1903, which submitted the seven amendments, would seem to 
have been of particular importance as to the method of voting in counties 
of less than 50,000.%° Observe this language: “A voter may scratch, mark 
out or cancel any of the proposed amendments, and ballots shall be count- 
ed for all amendments not so scratched.” This language, without further 
explanation, would seem to provide for the Illinois-Alabama method of 
voting, which has been previously discussed.*” But the meaning of this 
language is not clear and without more it is difficult to believe that Ten- 
nessee provided for the ordinary method of voting on constitutional 
amendments in the larger counties, and at the same time provided for a 
radically different and a very drastic method of voting in the more rural 


266 Tenn. Acts, 1903, ch. 532, pp. 1410-15, Cf, Tenn. Acts (1887) ch. 86 providing for the 
form of the “tickets” and thé returns to be made of the special election on the prohibition 
amendment. 


267 But the act of 1890 referred to in Section 2 differentiates between counties of 70,000 and 
over ahd cities of 9,000 and over and counties and cities of less population. Tenn. Acts (1890~- 
ot) ch. 24, p. 50. Cf. Tenn. Acts (1891) chs. 224, 225, pp. 438-40. 

*68 Tenn. Code (1896) pp. 382-90: Cf. Art. EX with Art. X. 

269 Cf. note 267 supra, which would seem to require 70,000 to be used in place of 50,000. 

47° See note 242-47, supra. ; 
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counties. However, it will be observed that in Section 2 of the act of 1903, 
submitting the amendments, it is provided that, in the more populous 
counties, a cross mark opposite the word “yes” will be counted in favor of 
the amendment. Why is there no statement that a cross mark opposite 
the word “‘no”’ will be counted against the amendment? This question and 
others will have to remain unanswered. Perhaps some person who knows 
the history and the ramifications of the Tennessee statutes can explain the 
doubts and answer the questions. 

It is also interesting to observe that in Section 3 of the act of 1903, sub- 
mitting the amendments, the county commissioners of election were re- 
quired to certify to the secretary of state the vote cast in each county for 
the proposed amendments and the vote cast for representatives. Again it 
will be observed that there is no requirement that there shall be a certifi- 
cation of the vote cast against the amendments. This would seem to be the 
explanation for the failure to record the negative vote in the secretary of 
state’s office. But one is puzzled to know why Professors Combs and Cole 
failed to set forth in their table the vote cast for representatives rather 
than the vote cast for governor. 

Table 19 is based upon figures which appear in a study made by a mem- 
ber and a former member of the University of Tennessee faculty. They se- 
cured their figures on the popular voting by an examination of records in 
the state capitol.?” As far as is known, these figures have not been pub- 
lished elsewhere. As will be observed, however, this information is not 
complete. The information as to the two amendments submitted in 1940 
was secured from Joe C. Carr, the secretary of state of Tennessee. 

The Tennessee constitution of 1870 provides very briefly for the calling 
of a constitutional convention. Here is the language on that subject: 

The Legislature shall have the right, at any time, by law, to submit to the people 
the question of calling a Convention to alter, reform or abolish this Constitution, and 
when, upon such submission, a majority of all the votes cast shall be in favor of said 


proposition, then delegates shall be chosen, and the Convention shall assemble in such 
mode and manner as shall be prescribed. 


This provision is notable for its vagueness. To begin with, there is no 
provision as to the majority of the legislators who must vote in favor of a 
resolution calling a convention. In the absence of a definite requirement, 
it is possible, if there is a quorum present in each House, that a majority 
of that quorum by voting in favor of a resolution to call a convention can 
submit it to the voters. At most, it would seem that no more than a mere 


#7" Combs and Cole, note 261, supra, at 36, 40; 32 Am. Pok Sci. Rev. 514, 516, 519 (1938). 
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TABLE 19 
AMENDMENTS 


Year, Nature of Election, 
Vote for Governor, and 
Description of 
Proposed Amendment 


1887: Special election: 
Vote for governor 


235,900 
Prohibition 117,504 145,234 


1904: General election: 
Vote for governor 
236,021 
Limitation on local 5°,353 
—— in- 
ebtedness 


Popular election of 58,975 
secretary of state 

Popular election of 57,787 
treasurer and comp- 


er 

Local legislation to be 56, 290 
permitted on roads, 
game, and fences 

Exemption of manu- 52,517 
facturers from tax- 
ation by local govern- 
ments 


Four-year term for 57,834 


57363 


ote for governor 
240,235 : 
Increase in per diem of 
legislators 


1940: General election: 
Vote for governor 
eae 8,216 6 
compensation of mem- 158,21 77,61 
bers of General (35.3%) (17.3 


68, $06 
G8'1%) | (as-3%) 


(65a) 


212, 
(47.4%) 


209 , 00: 
(46.6%) 


272 The table in Combs and Cole, note 261, supra, sets forth 1935 as the year of the election 
and that would be a special election. The table in the Review, note 261, supra, sets forth 1932. 
The chances are that that would have been a general election. An effort to discover the law or 


resolution providing for this election was unsuccessful. 
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majority of the members elected to each House could submit such a reso- 
lution. 

After a resolution for a convention is submitted to the voters, it has 
been decided that the majority required to adopt the resolution is a major- 
ity of the votes cast upon the proposition, rather than a majority of all 
votes at a general election.””* 

It will be observed that the Tennessee constitution is silent as to any re- 
quirement concerning the ratification of the work of a constitutional con- 
vention. Thus, there is nothing explicit in its constitution to prevent a 
convention from passing a resolution that would declare the amend- 
ments which it had framed and adopted, or even a totally new constitu- 
tion, to be in effect without a popular vote thereupon. Similar action has 
occurred in modern times, particularly in southern states.?"* There is 
nothing, however, to prevent a convention from submitting its recom- 
mendations to popular ratification; but the Tennessee constitution is 
silent as to whether this will be at a special or general election and as to 
the vote required for ratification. 

Table 20 is based upon information secured by Professors Combs 
and Cole.?’5 It will be observed that all attempts to assemble a constitu- 
tional convention in Tennessee since 1870 have failed. But it will also be 
observed that the failure has been due to the fact that Tennessee voters on 
that proposition have cast more votes against a convention than for it. 
Because of the decision in the Derryberry case, it is believed that there is 
no unreasonable or unusual barrier to securing a constitutional conven- 
tion in Tennessee, whenever a majority of the voters on that question, and 
that question alone, determine that they want a convention. The trouble 
in Tennessee is that a majority of its voters, who have voted on the ques- 
tion, have been conservative, not to say reactionary, in their attitude to- 
ward a constitutional convention. But they are not handicapped as to a 
convention, by a provision similar to that in the Illinois constitution.*” 
A majority of those voters in Tennessee who are sufficiently interested in 
the proposition to vote upon it can alter their constitution through the 

73 Derryberry v. State Board of Election Com’rs, 150 Tenn. 525, 266 S.W. 102 (1924). The 


reasoning of the opinion makes it clear that the decision would be the same if the proposition 
to call a convention were submitted at a special election. 


#74 McClure, op. cit. supra note 261, at 351. 
278 Note 261 supra at 37. See also 32 Am. Pol. Sci. Rev. 514, 516 (1938). 


276 Til. Const, art. 14, § 1. First, the proposal must be approved by “two-thirds of the mem- 
bers of each house of the General Assembly.” Then “the question shall be submitted to the 
electors at the next general election.” But a convention is to be assembled only “if a majority 
voting at the election vote for a convention”’ (italics supplied). 
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convention method under a very elastic procedure, whenever they con- 
vince themselves that that is what they desire.*”" 

Tennessee has the Massachusetts form of ballot. ‘‘The names of all 
candidates for the same office shall be printed together, and arranged al- 
phabetically according to the initials of their surnames, irrespective of 
party.” This is copied from the Dortch Ballot Law which also provides: 


TABLE 20 
CONSTITUTIONAL CONVENTIONS 


Year, Nature of Vote for Vote against 
Election, Vote 
for Governor Convention 


1897: Special election. 113,158 ; 
Vote for governor, ; (35.3%) ($7.77) 
320,580 


1916: Vote for governor, 63, 67, 135,366 
266,641 (24.0%) (25.27%) (50.8%) 


1917: Special election. 85,161 160, 
Vote for governor, (79%) | Gio%) |) (602%) 
266,641 


1919: Special election. 7,680 108,628 
Vote for goveror, (5%) | Gora |. (87%) 
155,14 


1924: Vote for governor, 93,081 135,8 54,16 
(480%) % 


283,119 (32.9%) (19. 1%) 
1926: Vote for governor, 27,978 43,3 59, 
131,217 (21.3%) (3.0%) (45. 7%) 


1931: Special election. 9,68 49,31 181, 237 
ote for governor, (4.0%) (20.5%) (75.5%) 
240,235 


“Whenever the question of a constitutional amendment or other question 
is so submitted to the vote of the people, such questions shall be printed 


277 See Tenn. Public Acts (1935) chs. 127 and 128, which are concerned with the 1935 pro- 
posal to call a convention. The proposal was not submitted to a vote but Chapter 128, Section 1, 
assumed that the convention would be called if a majority of the voters participating in the 
special election provided in Chapter 127 cast their ballots in favor of a convention. It was not 
deemed necessary to secure a favorable vote that would constitute a majority of the vote cast 
for the governor or representatives at any preceding or succeeding general election. Also ob- 
serve that Chapter 128, Section 12, provided for the work of the convention to be submitted 
at the general November election in 1936. The work would be ratified if approved by “a ma- 
jority voting on the question.” 
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upon the ballot after the list of candidates, followed by the words ‘yes’ and 
‘no,’ so that the voter can intelligently vote his preference by making a 
cross mark (<) opposite the proper word.”””’* As shown by the voting in 
Illinois and Ohio for a short time following 1891,?’° this is apparently the 
most obscure place on a ballot for constitutional propositions. But one 
may be permitted to guess that this consideration is not very important 
in Tennessee, since its ballot appears to be a short one. To begin with, 
that state does not elect by a popular vote as many officers as does Illinois, 
and those elected by the voters are divided between the two general elec- 
tions in August and November of even-numbered years.**° ‘‘The ballot 
shall not be less than eleven nor more than thirteen inches wide.’*** The 
length does not appear to be specified, but the relatively small number 
of candidates and propositions that appear on the ballot seems to make it 
clear that the ballot is short. Thus, it is not believed that placing constitu- 
tional propositions at the foot of the ballot has caused such a handicap as 
occurred in Illinois and Ohio. Furthermore, the Tennessee General As- 
sembly can alter the position of constitutional propositions on the ballot. 
This was done in 1903*** for the submission of seven amendments in 1904. 

Also, it should be remembered that Tennessee in 1870 did not embody 
in its constitution as much unessential detail as Illinois. Its constitution is 
not so sadly out of date as the Illinois constitution.*** 

It is possible but not likely that the elections in the even years were 
special elections. In considering the percentage figures it should be kept 
in mind that the total vote at the special elections was not given. The basis 
for figuring the percentages is the vote for governor, and a governor is 
elected at a general, and not at a special, election. 

W yoming—Article XX, Section 1,7** of the constitution of Wyoming 

278 Tenn. Code Ann. (Michie, 1938) § 2051. This section was first enacted in 1890 and 1891. 

279 See note 211 supra. 


#80 There is no lieutenant-governor. The secretary of state, treasurer, comptroller, and state 
board of elections are elected by the two Houses of the General Assembly. Some local officers 
are elected by the county court. See note 278 supra, §§ 1903, 1904, 1911, 1915, 1919. 

2%: See note 278 supra. 

282 See note 266 supra. 

#83 Combs, 32 Am. Pol. Sci. Rev. 514, 515 (1938). 


384 “Any amendment or amendments to this constitution may be proposed in either branch 
of the legislature, and, if the same shall be agreed to by two-thirds of all the members of each 
of the two houses, voting separately, such proposed amendment or amendments shall, with the 
yeas and nays thereon, be entered on their journals, and it shall be the duty of the legislature to 
submit such amendment or amendments to the electors of the state at the next general election, 
and cause the same to be published without delay for at least twelve (12) consecutive weeks, 
prior to said election, in at least one newspaper or genera) circulation, published in each county, 
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provides that a proposed amendment of the constitution, if agreed to by 
two-thirds of all the members of each of the two Houses, voting separately, 
is adopted if it is ratified by ‘‘a majority of the electors” at the next gen- 
eral election. The Supreme Court of Wyoming interpreted this provision 
to mean that a proposed amendment was not ratified even though it had 
received the yes vote of a majority of those voting on the amendment, 
when this yes vote was less than a majority of the total vote cast at the 
general election at which the amendment was submitted.*** The language 
of the court is rather striking in stating that an amendment to be ratified 
must secure a majority of all the electors, and that the word “electors” in- 
cludes not only those who vote but also those who are qualified to vote, 
yet fail to exercise their right of franchise. It is remarkable, in view of this 
language, that no subsequent litigation has arisen with reference to 
amendments of the Wyoming constitution which have been declared 
adopted. The administrative action of declaring certain proposed amend- 
ments adopted has been based upon the theory that a proposed amend- 
ment is ratified, if the yes vote for it is a majority of the total vote cast at 
the particular general election to which the amendment has been sub- 
mitted. But it seems to be clear in American voting that at no time is the 
total vote cast at a particular election equal to the total number of those 
qualified to vote at that election. 

It would be exceedingly difficult, if not for practical purposes impossl- 
ble, to determine the total number of electors in Wyoming. In order to be 
an elector in Wyoming,” a person must be at least twenty-one years of 
age and a citizen of the United States; he must be a resident of the state 
one year, and of the county sixty days, preceding the election; he must 
not be an idiot or insane; he must not be one who has been convicted of an 
infamous crime, unless he has been restored to his civil rights; and he must 
be one who can read the Wyoming constitution, unless prevented by physi- 
cal disability. Registration is also required, unless the failure is caused by 
sickness or absence. With these qualifications, it is not possible to under- 
stand how the total number of electors in Wyoming on a particular day 
could be known short of an investigation that would be remarkable for its 


and if a majority of the electors shall ratify the same, such amendment or amendments shall 
become a part of this constitution. 

“Sec. 2. pret sity saigeapar Soke ty sent ans #1 ealatatans pred 
that the electors shall vote for or against each of them separately.” 

Does “two-thirds of all the members” mean two-thirds of the members elected? 

285 State v. Brooks, 17 Wyo. 344, 352 et seq., 99 Pac. 874 (1909). See 10 Univ. Chi. L. Rev. 
142, 144, Ri. 10 (1943). 

286 Wyo. Const. art. 6, §§ 1-12 inc. 
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length and difficulty, and then for its subsequent futility. Apparently, 
therefore, administrative officials in Wyoming have applied the decision 
of the Wyoming Supreme Court in the Brooks case in the only practical 
way in which it can be applied. Apparently, also, if the proposition has 
been presented to lawyers concerning a contest of amendments which 
have been declared to be adopted, they have concluded that the Wyoming 
Supreme Court would probably not insist upon a rigid adherence to the 
language used in the Brooks case. 

The result of these observations is that Wyoming, in the adoption of 
constitutional amendments, is in the same category as Illinois, but, as will 
be later observed, the voters in Wyoming generally have shown more in- 
terest in voting upon constitutional amendments than have the voters in 
Illinois. Moreover, there is no limit in Wyoming on the number of amend- 
ments that may be submitted at a particular election. 

Article XX, Section 3,7°7 of the Wyoming constitution provides for the 
calling of a constitutional convention. In ordet to do so, however, two- 
thirds of the members elected to each branch of the legislature must rec- 
ommend a convention to the electors. If, at the next general election, “a 
majority of all the electors voting at such election’’ vote for a convention, 
then the next legislature shall provide for a convention. It will be observed 
that this provision makes certain what is left uncertain in Section 1 con- 
cerning amendments. For it is expressly provided that the majority to se- 
cure a convention must) be a majority of all the electors voting at a gen- 
eral.election, not a majority of all the electors in the state, whether voting 
or not. Also it will be observed that Section 3 places Wyoming in the same 
class as Illinois for the purpose of securing a constitutional convention. 

A constitutional convention has not been assembled in Wyoming since 
the convention that framed its one and only constitution, just prior to its 
admission to statehood. Section 4 of Article XX provides briefly as follows: 
“‘Any constitution adopted by such convention shall have no validity until 
it has been submitted to and adopted by the people.” This provision by 
itself seems to contemplate that a constitutional convention shall confine 
its work to framing an entirely new constitution. If it should be so con- 
strued, Section 4 is likely to prove to be unfortunate in its language. The 


287 “Whenever two-thirds of the members elected to each branch of the legislature shall 
deem it necessary to call a convention to revise or amend this constitution, they shall recom- 
mend to the electors to vote at the next general election for or against a convention, and if a 
majority of all the electors voting at such election shall have voted for a convention, the legis- 
lature shall at the next session provide by law for calling the same; and such convention shall 
consist of a number of members, not less than double that of the most numerous branch of the 
legislature.” 
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adoption of an entirely new constitution by a single vote is seldom re- 
quired these days, and under modern conditions it is very difficult to ob- 
tain such action. To be highly useful,.a constitutional convention should 
be permitted to submit amendments to the existing constitution. Section 
3, however, provides for a convention “‘to revise or amend this constitu- 
tion.” This language may be sufficient to avoid the difficulties just men- 
tioned. 

It will also be observed that Section 4 contains no expression as to how 
the new constitution is to be submitted, or by what majority it must be 
ratified. It is one thing to submit a new constitution at a special election, 
and quite another thing to submit it at a general election. Since there is 
no restriction upon submittal at a special election or upon adoption by a 
majority of those voting on the question at either a general or a special 
election, a guess is ventured that these things would be within the power 
of a constitutional convention,”** 

Aside, however, from constitutional provisions, there is a provision in 
the Wyoming statutes concerning special elections, that may be of con- 
siderable importance even though, so far as is known, it has not been used 
in Wyoming. Section 36-204*** provides: ‘“‘Whenever any question is to be 
brought before and decided by the electors. of Wyoming, the governor 
may call a special election, which’shall be conducted the same as a special 
election called to fill a vacancy in the office of representative in Congress.” 
“Any question” would seem to include constitutional propositions, wheth- 
er a legislatively proposed amendment or a proposed new constitution, 
But the inclusion of such an amendment would seem to conflict with Sec- 
tion 1 of Article XX of the constitution, which provides that a legislatively 
proposed amendment shall be submitted ‘“‘at the next general election.” 
In the absence of any interpretation of Section 36-204, it is concluded 
that it would not be possible to submit such a proposed constitutional 
amendment in Wyoming at a special election. However, it is believed that 
this section would permit the submission of a new constitution, and possi- 
bly amendments proposed by a constitutional convention, under Section 3 

288 The Wyoming constitution was adopted at a special election on the first Tuesday in 
November, 1889. The official ballot contained: “For the constitution—Yes. No.” and the fol- 
lowing instruction: ‘All persons who desire to vote for the constitution may erase the word 
‘No.’ All persons who desire to vote against the constitution may erase the word “Yes.” But 
there was an alternative provision: “Any may have printed or written on his ballot 
only the words: ‘For the Constitution’ or ‘ the Constitution,’ and such ballots shall be 
counted for or against the constitution accordingly.” It would seem that this alternative pro- 


vision made it possible for parties, groups, and individuals, to prepare and distribute the type 
of ballot they desired. See Art. XXI, § 7. 


#89 Wyoming R. S. 1931. 
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of Article XX of the constitution, to a special election. If so, Wyoming 
may have a way out if it ever finds itself in a constitutional bog similar to 
the one into which the great state of Illinois has sunk. 

Chapter 27 of the Wyoming statutes*”® provides for the mechanics by 
which legislatively proposed constitutional amendments are to be sub- 
mitted to the electors and the method of voting upon them. Section 27— 
106 provides that there shall be a separate official ballot for the proposed 
amendments. It is also provided that the paper upon which the ballot is to 
be printed is to be the same in color and quality as the regular official bal- 
lot containing the names of candidates. It is also provided that this sepa- 
rate ballot shall contain each proposed amendment, if there is more than 
one, in the order of its number, and the subject of it and the words “yes” 
and “no” so arranged that a voter can make his choice by marking a cross 
following the word which expresses his wishes. The “proper election offi- 
cer” has the duty to deliver this separate ballot to the voter “and to see 
that the same is returned by such voter and deposited in a separate ballot 
box provided for that purpose.” Despite this command, it will be observed 
that an excessive number of the voters have not voted on constitutional 
amendments, except on the question of prohibition. 

This plan of using a separate ballot to vote on constitutional amend- 
ments appears to have first come into the Wyoming statutes in 1909.7” 
Prior to 1909, the statute enacted in 1895,” and later placed in the 
Wyoming Revised Statutes of 1899, provided that constitutional 
amendments should be placed on the “official” ballot. By this was meant 
the ballot that contained the names of the candidates. This is made clear 
by Section 289, R. S. 1899, which, after providing for printing the names of 
the candidates on the ballot, states: ‘“Fourth—Any proposed constitu- 
tional amendments or other questions to be submitted to the electors for 
popular vote, shall be printed at the foot of the ballot in such convenient 
place as to be readily distinguishable.” All known experience, however, 
demonstrates that placing amendments “at the foot of the ballot” made 
these amendments very obscure to most voters.*** And in Wyoming the 
amendments submitted before the separate ballot law was passed were 

2% Ibid. 

* Session Laws of Wyoming 1909, ch. 22, p. 28. This appears in the 1910 Revised Statutes 
as Section 3594, which seems to conflict with Section 2184 (Fourth), which was the same as 


on of R. S. 1899. This seeming conflict was apparently corrected by Session Law 
1gtt, ch. 51. 


2% Session Laws of Wyoming, 1895, ch. 49, § 6. 
293 Division one, title 21, ch. 4, § 2704. 
#94 Compare the experience in Illinois and Ohio, supra, note 211. 
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neglected and not voted upon by large percentages of the voters. The suc- 
cess that Wyoming has had has followed the enactment of the separate 
ballot law, and this is another item of evidence to show the value of a 
separate ballot for constitutional propositions. 

It is also interesting that the Wyoming legislature, in 1911, in submit- 
ting a proposed initiative and referendum amendment provided that it 
should be submitted on the “general ballot upon which are the names of 
the candidates for offices at the next general election.’**> No provision was 
made as to the portion of the general ballot on which this amendment 
should appear, and where it appeared, whether at the foot or elsewhere, is 
not known. The amendment received strong support. The percentage of 
voters (8.1 per cent) who voted against it was small. But the percentage of 
voters who did not vote on the amendment (43.2 per cent) was almost as 
large as the percentage who voted yes. It seems to be a plausible guess 
that the initiative and referendum amendment would have been adopted 
if it had been submitted on a separate ballot. 

After an amendment is adopted the governor shall issue his proclama- 
tion announcing that fact. 

Table 21 presents the facts concerning legislatively proposed constitu- 
tional amendments in Wyoming.*” A consideration of this table dis- 
closes that twenty-nine amendments were submitted to the voters. Twelve 
were ratified and thus adopted. Only three were defeated; but fourteen 
were not adopted. Thus, the Wyoming voters, despite their restrictive 
manner of adopting amendments, have ratified better than 41 per cent of 
those submitted. Why have they been able to do this while Illinois voters 
have sunk into a constitutional bog? The main answer seems to be that 
usually a larger percentage of the Wyoming voters are interested in, and 
vote upon, constitutional amendments. But it will be observed that, aside 
from schools, tax and debt increasing amendments, when not involving 


295 Session Laws of Wyoming, 1911, ch. 52, § 3. 


296 This table was mainly compiled from information contained in the official directory 
issued each odd-numbered year by ‘the Wyoming Secretary of State. Additional information 
was also obtained from Dodd, op. cit. supra note 10, at 344, from the Wyoming Session Laws 
- and Revised Statutes, and from Lester C. Hunt and Mart T. Christensen, Secretaries of State 
of Wyoming. It is clear from these sources that Wyoming executives and legislative officials 
interpret the Wyoming constitution to mean that an amendment to it is ratified if it has re- 
ceived a majority of the total vote cast at the general election at which the amendment is sub- 
mitted. The total number of electors existing in the state at the time of the general election 
does not enter into their calculations. The official directories vary somewhat. Some state the total 
vote at the elections and some state merely the vote necessary en 
In the latter event by subtracting one from the figure and multiplying the result by two, the 
total vote is obtained, except, it seems, where the necessary vote is not divisible by two. In et 
event, only a half of one is to be subtracted before multiplying by two. 
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TABLE 21 


Vear, Total Vote Cast 
at Election, and 
Description of 
Proposed Amendment 


1900: Total vote 25,459 
Permitting counties to 554 
refund indebtedness (8. 85%) 


in excess of consti- 
tutional limitation 


1904:%? Total vote $0,841 ma 
Increasing salaries o 5,126 11, 14,3 
judges (16'7%) | (6.4%) | (40'9%) 


1908; Total vote $1,561 
Constituency of state 12,160 1,36 24,038 Not adopted 
board of equalization (32.4%) (3 "392 (64.0%) 


1910: Total vote 37,926 
Create state of . 24429 4,941 8,556 Adopted 
equalization (64.4%) (13.0%) (22.6%) 


1912: Total vote 42,296 206 
Initiative and referen 3,446 ‘sai Not adopted 
dum (48. 87%) (8.1%) (43.2%) 


1914: Total vote 44,877 
Workmen’s compensa- 24,258 #955 16,704 Adopted 
tion (8.7%) (37.3%) 


Sixty-day session for 6 $49 19,402 Not adopted 
(18.9%) 


8.9% G3. 3.3%) 
3 
| Gait. | cea 


Donations; internal im- 16,882 74507 20,488 Not adopted 
provements; state (37.5%) (17.0%) (45.5%) 
work on highway 


1916: Total vote 54,080 
Authorizing investment 41, 3,861 8,421 
of state public school | (77.3%) (7.1%) (15.6%) 
funds in farm 


oomeineniie, 43> 2,987 7»45° 
rovement of state d'3t (5.5%) (13.7%) 
ways 


1918: Total vote 44,338 
Prohibition 


Not adopted 


31, 10, 200 2, 
Grom) | (2'9%) | 61%) 
Special tax on livestock 22,011 10, 11,828 

for inspection, pro- (49.6%) ~| (23.7%) (26.7%) 
tection, and in- 
demnity 


*97 Dodd, op. cit. supra note 10, at 344, states that the total 1904 vote Was 30,909; the 1907 
Wyoming official directory states 31,567; and the 1909, r911, #913, and 1915 directories state 
30, 641. 
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TABLE 21—Continued 


Voting at 


Year, Total Vote Cast Eiation 


at Election, and ane 
Description of or _ . 
Proposed Amendment oe 


1918:—Continued 
District judge to sit on 
supreme court in (10. 4a) 
event of illness of a 
justice 


’ 
(27.5% 


1920: Total vote 60,650 
Increase in municipal 18, 21,661 20, 
tax le (31.07%) (35.7%) (33.37) 
Extra indebtedness for 36,721 12,178 11,751 
school districts (60.5%) (20.0%) (19.5 
Extra state indebted- ae Sod, 15,3 16,7 
ness for highways (47.0 (25.4%) (27.6%) 
Extra county indebted- 28,3 14,727 17,530 
co (46.7%) (24.3%) (29.0%) 
ri 
Authorizing state debt 24,4 a 19,488 
in excess of taxes for (40.4%) (27.4%) (32.2%) 
current to con- 


I 21,52 18,701 20,426 
for inspection and (35. 3%) (30.9%) (33.6%) 
protection 


983, 2: Total the int 64,864 

ixing the ton 30, 560 22,42 11,879 
salaries of three (47.0%) (34.6%) (18.47%) 
county officers 


Consolidation of two 33,16 12,4 19,224 
state land boards (51. 1%) (19°40) (29.6%) 


1924: Total vote 84,822 
Sevérance tax on mines 91169 “9 17,918 
(46.0%) (ar.3%) 


Authorizi -third of , 9 ’ 
‘mineral yates from o'8%) a a, (18°89) 
lease of I lands 
to support schools 
: Total % 
fs rae eet eae ble, 138 bce 
intoaieating gear |. (73-6%)..|. (23.3%) |. G-2%) 
permitted 


1936: Total vote 105,074 
u 


0 52,00 27,11 ds: 0 Not adopted 
state land for United | (49.5%) (25.8%) (24. 755) 
States land 


1998: Total vote 98,194 : 
public funds dtisy | daily | anim 
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Year, Total Vote Cast 


at Election, and Vote against 


Proposed 
Amendment 


62,8 3 
G5'% | (28%) | Go'o% 


ies of 37,847 53> 22,197 
(33.2%) 375%) (19.5%) 


school financing, have not been generally adopted. Neither have amend- 
ments concerning official salaries. Wyoming may yet regret its restrictive 
provision on the adoption of amendments. 


GENERAL CONCLUSIONS 


By one method or another Alabama, Arkansas, Indiana, Nebraska, and 
Ohio have left the group of states which have the restrictive and rigid re- 
quirement that in order to amend their constitutions, it is necessary for a 
proposed amendment to secure the favorable vote of a majority of all 
electors who vote for any person or proposition at a general election. 
These states have joined the vast majority of the states which permit an 
amendment to be adopted, if it secures a favorable majority of those who 
vote on the particular amendment. This method is adhered to by forty 
states. Delaware permits amendment by the action of its legislature with- 
out the requirement of popular ratification. On the other hand, New 
Hampshire has no provision for legislatively proposed amendments; but 
it provides for constitutional conventions on a basis that appears to be 
distinctive to New Hampshire. 

The remaining six states—lIllinois, Minnesota, Mississippi, Oklahoma, 
Tennessee, and Wyoming—generally require a legislatively proposed con- 
stitutional amendment to secure a favorable majority of all electors who 
vote in a general election for any person or proposition. The peculiarities 
in these six states have already been discussed. Except for certain types of 
amendments, Wyoming has had no great cause for grief, for the simple 
reason that more Wyoming voters have taken an interest in their govern- 
mental problems than have voters in Illinois. Minnesota has had less suc- 
cess with the restrictive method than Wyoming; but, except for certain 
types of amendments, its success has been fair, due to the interest of its 
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voters, a separate ballot, no limit on the number of amendments, repeated 
submission of them, and the ease with which its legislature can pass an 
amendment to the voters. 

Oklahoma apparently would be in about the same sad status as Illinois 
if it had not been for the device of submitting amendments at special elec- 
tions. That has been the main factor in preventing Oklahoma from sinking 
into a constitutional bog. 

Mississippi is in a class by itself. The fate of constitutional amendments 
is determined in that state by what amounts to a special election, appar- 
ently attended in the main by the very small number of voters who are 
particularly interested in political affairs and who apparently have noth- 
ing to decide that is seriously contested except the fate of these constitu- 
tional amendments. 

Tennessee takes the ribbon, whatever color it may be, for the most rigid 
and restrictive provision on the adoption of legislatively proposed amend- 
ments to its constitution. But it has a very easy way to constitutional re- 
form by summoning a constitutional convention whenever it wishes to 
make use of it. There is no occasion to force the voters to modernize their 
constitution if they are well satisfied with what they have. And that ap- 
pears to have been the case in Tennessee. 

Illinois, everything considered, is in the worst position of any state in 
the Union. A majority of its voters who have any ideas to express have 
frequently shown that they think that their constitution is in need of a 
general revision. But, owing to the rigid and restrictive provisions for a 
revision or amendment, Illinois flounders around in its constitutional mo- 
rass. It is a ridiculous spectacle for what is supposed to be one of the great 
states in the United States. Only one judgment can be uttered: Illinois has 
been politically backward and heaven alone knows when it will become 
ashamed of itself and exhibit political astuteness. There are ways out of 
the morass whenever Illinois secures the political leadership that can over- 
come the forces that believe in a relatively static society. 


APPENDIX A 


Instead of setting forth the citations of the sections of all state consti- 
tutions which deal with amendment and constitutional conventions, it has 
been decided to refer to Vol. III of the New York State Constitutional 
Convention Committee (1938), which contains the constitutions of the 
states and United States, and also to the Book of the States (1941-42), 
published by The Council of State Governments, pp. 45-55. 
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APPENDIX B 
RATIFICATION Convention MerHop 


Major- 
ity at 


no provision 
M,R*| I 


2/3 E 
M-M"| I 
no provision 


2/3 “ eet 


M yes'3 no provision 
| 


* Former! ty of all voting at a general election required; but, by either amendment or decision, 
bi sebdpeumeaes es ee nee uate eatheieot 
*M”’ (majority) means that a majority of those elected to each house is required. 
el ae ee ee 
3**T’’ (issue) means that a majority of the voters voting u A tt eran ae 
cite, a etek Ee eS Se the work. 


tte “In Colorado and Oregon the question af calling convention may also be submitted to the electorate by 


os tiene Deaniitinas to amend must pass the House of Representatives only by a vote. 
ee ee It must pass both houses of the next legislature by a two- vote. 
town 


n Connecticut the amendment must be approved majority of partici in 
numee Capen s pepe op rete pm Spt Rd pen 


+ In Delaware no vote io neceseury'to tatly, on amendment. adopted by ‘ether the legislative or by 
Oat 


= Gecegla s convention may be chilled by 0 twe-dileds vote of the | lature without the need of that issue 
Pe = bay ip mr hoy - 


wontia ae that the constitutional provision 
gpblonien) india 


eo not clear. For instance, 
adopted by sirens Sheil have no validity until it kas teen pabectined to 
In cases (e. wfilingk) to it is clearly Seacky sapdllees thas the seetinioa tater be tno 
not an “‘A’ will appear in this col jumn. 

re “*R’’ (routine submission) indicates that the constitution requires that at 
calling a convention to make or propose amendments be submitted to popular vote. 
ten years; Maryland, every ee ee Tan en, eres Sates years; 0 
Hampshire, every seven years; any every twenty years; 
twenty years. The presence of both the “M,”’ ““2 pap rea Mee Pome 
asc aieenl oe call « esoaien e aa 
required occasions. 


“in Kentadhy a vessbation to, subenit. tn tho siestemnte she ion of cal & convention must be 


vote of each house of two successive legislatures; the electors for it must | one- 
Paseicana chs seeder testect last preceding general election. ere 


"In Massachusetts a legislatively amendment m two successive 
ollsgusbers, vating uot te onc hesepeat s hieteaedaned ie teelcane tahoe teaeieed en 
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APPENDIX B—Continued 


RATIFICATION Convention MetrHop 
PoPuLaR 
RATIFICATION 
Inttta- | Major- | Major- Popular or 
ity ity at letive Vote to | ConvEention’s 
Elec- Vote Call Con- Work 


tion vention 


Legis- 


no provision 

M,R I I 

2/3 I I 

3/s E I 

2/3 E not req. 
R E 2/3 I® 


* 


no provision 
2/3 I A 
M,R I I 
2/3 I not req. 
no provision 
2/3 R I I 
M,R I I 
M* I not req. 
no provision” 
| 
“In bmission of the M the 1 
revieion of tn on shall be submitted “at uch othet times fe may be provided by'law.”" The conventio 


law.’’ The convention 
is called if a majority of ‘‘such’’ electors ‘ peng pf suck cleatien'” chall ocide favor of a convention. It would 
appear that this election could be a special election. 


Oo G999GE 8293 


Pennsylvania. . . 


1s After been the electors in Mi ution that “‘it shall 
be inserted at mtorr ete eda Mite art ofthe conttation and ot otherwise. * What 
Sean he hacen of an eedibet as Gas wad clipted Vat uot beened been determined. 


nee ngemginlamendinen thn lingo non evento 


+7 In Nebraska a amendment to be ratified must receive more favorable votes than those o but 
wi ers pn enim ie mre vr hich the proposed 
amendment is voted upon. 


alterations proposed convention submitted to the electorate at town meetings, 
SS cide ctden adie tu a cotiraiteten Ulan tan Ganesha. 


"9 In New Mexico TS ly proposed amendments penta Grating the elective 
franchise and education m pocpeced Se 6 Crem vote each house ofthe era rea ratified by a 
te fourths vote ofthe lector voting nce whe eee een ies those voting in each county.” 
utenti article can on yc ccuditadional convention. 


** See comment concerning North Carolina in 10 Univ. of Chi. L. Rev. 142, 146 (1943). 


*t In Oklahoma and T: its may be at a special election. 
votes by a two-thirds majority. The 
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APPENDIX B—Continued 


RATIFICATION Convention MetHop 
PROPOSAL 


First 
Legis- 


lature 


Rhode Island.. .| M no provision 

South Carolina. 2/3 E not req. 
South Dakota..| M 2/3 E not req. 
M 1* not req. 
no provision 

2/3 | -E E 

no provision 


2/3 2/3 E 


27 


not req. 
A 


West Virginia. 2/3 M [8 A 
Wisconsin......| M M M 


2/3 yes a/3 E 


not req. 
A 





*4 In Rhode Island a esttnively pes pnonet amendment must be approved by three-fifths of the electors of the 
state present and voting thereon in a See, also, note 23 supra. 

*s South Carolina has the es a » ateat a rrr ay prepesed amendment, which has been 
ratified by the electors, it is necessary for of the next general assembly to ratify the same 
amendment. 


* By reason of the decision in Derryberry v. State Board, 150 Tenn. 525, 266.S. W. 102 (1924). 


27 In Vermont an amendment must be proposed by Peo Sesnne ond Chae game intent ettetine tw 6 toe eats 
ete Se Seana sane Gee ee ae: At the next legislature it must pass each house by a majority. 
its may be proposed only once every ten years. 


** The West Virginia provision is: ‘‘And such convention shal! not be held unless a majority of the votes cast at 
such polls be in favor of calling the same.’’ But the question can be submitted at a special e and apparently it 
cannot be submitted at a general election. 


The material contained in thie table and in the notes thereto hes been taken from the texts of constitutions! 
provisions and cow! has been com; comeoned: (1) with information in an article entitled ‘Amendment 
vod Roviden of Beate Sone iy Chasen Rohlfing, in the Annals of the American Academy of 
and Social Science, Le ape 1935, at 180-87; (2) with The Book of the States (1 
Seca @) = les contained in an unpublished thesis by B. 
Attitude of the American People co Process,’’ (1938), Li 
(4) with a mimeographed issued by the I! Itural Association; 
Om the States ‘and Us United States, New yok State Constitutional Convention Committee ( (1938), vo 
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COMMENT AND CASE NOTES 


WHAT STATE DEFENSE IN CRIMINAL 
PROCEDURE PRESUPPOSES 


Eric F. Scowermsurc* 


The basic pattern of criminal procedure, characterized by its distribu- 
tion of the court drama among three protagonists—the prosecutor, the 
defender, and the judge—is a deep-rooted possession of all civilized 
peoples. The old inquisitorial process which, uniting the roles of the prose- 
cutor and the judge, ignored the figure of the defender, has been abolished 
in all parts of Europe for more than a century. Its crude spiritual replica 
from America’s pioneer front, the justice of Judge Lynch, has almost dis- 
appeared. Occasional relapses arise mostly from the dismal swamp of 
racial barbarism. Even those special courts that wield their sham justice 
in times of purposeful mass hysteria, cling generally to the pretense of the 
basic tripartition. We need, for an example, only to point to certain Axis 
tribunals. 

Yet, in spite of world-wide acceptance of this and other fundamentals 
of criminal procedure and of their unscathed survival against the corrosion 
of time, hardly any human institution gives a more acute feeling of in- 
adequacy than our procedure for the determination of criminal guilt. It 
excels in conveying this painful impression, probably because it occupies 
such a vital area of social life. Here, more than anywhere else, a reasonable 
optimum is imperative. 

With this in view it may not seem altogether unjustified to devote some 
critical attention to the idea of state defense, as advocated so zealously 
for many years by the late Mayer S. Goldman. According to Mr. Gold- 
man’s plan‘ the public defender is meant to replace not only the assigned 
defense counsel and the voluntary defender, but also the private attorney 
of what he calls the “rich criminal.” The office of the public defender is 
thus visualized by him as an integral part of the public function of ad- 
ministering justice. Accordingly, the office is to extend defense not only to 
the poor and those who wish to avail themselves of its service, but, as a 


* Of the staff of the Russell Sage Foundation, New York City. 


* Public Defenders in criminal cases, in Annals of the Am. Acad. of Pol. and Social Sci., Sept., 
1939, Pp. 16-23. : 
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matter of compulsion, to all defendants, including the monied “criminals.” 
Just as a suspect cannot choose his district attorney, he should not be 
permitted to choose his lawyer, but should be defended automatically, 
publicly, and compulsively by the defense department of the court. 

Through the public defender plan the innocent are amply protected, while the vi- 
cious and dangerous criminals are not over-defended. In fact, the professional crook 
or gangster prefers private counsel, for obvious reasons. The one thing which such a 
criminal does not want is justice. Under the public defender plan the guilty get only 
what they are entitled to—a fair trial—and no more.” 

In these words Mr. Goldman discloses a second feature of the plan. The 
public defender is visualized as an officer of the court to the extent of no 
longer taking sides with the accused human being, but of promoting 
justice. 

With this conception, the plan strides unconcernedly over a fundamen- 
tal problem of legal ethics. Should the lawyer conceive of himself, in 
criminal cases, as one whose unrestricted obligation it is to put the full- 
ness of his legal knowledge, wits, imagination, astuteness, psychology, and 
eloquence at the defendant’s disposition? Is the attorney, in other words, 
to supply the defendant with improved mental tools for his defense, which 
remains his, the defendant’s defense? Or may the lawyer, in contrast to 
such a clear course, set himself up as a kind of preliminary court? No 
doubt, it is this that the quotation suggests. May he examine and adjudge 
the case for himself, and then decide which of three alternatives he will 
choose? 

He may defend the accused wholeheartedly and unrestrictedly. He may 
drop him and his cause. Or he may defend him restrictedly, within the 
limits of “guilty” pronounced in the “preliminary court,” before the 
court has examined the case. There is, of course, also the possibility that 
the client has confessed to the lawyer. But even in this case it is necessary 
to distinguish, whether or not the client has reached that significant and 
rare preparedness to accept whatever society will inflict upon him. Only 
such a qualified confession can form an indisputable authorization for the 
lawyer to plead within the confines of “guilty.” 

This whole problem has, so far, defied a trdly profound answer that 
would be accepted and acted upon by a solid majority of lawyers. Not 
only are different lawyers likely to solve it for themselves differently, but 
even the same lawyer will, by implication and action, solve it differently 
in different cases. Lawyers reserve, in fact, the freedom to decide upon the 
nature of each case for either full defense, rejection, or restricted defense. 

* Ibid., p. 20. 
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This last alternative is the actually questionable point. It amounts, most 
generally, to defense at variance with the intentions of the defended. 

The brevity of this article bars, of course, any attempt to advance into 
the maze of this difficult problem of legal ethics. By pointing to the lack 
of its solution I do not, on the other hand, endeavor to block Mr. Gold- 
man’s path completely. This much, however, is self-evident: the call for a 
public defender, who would be expected to refrain from “over-defending,” 
demands categorically to be balanced by another call. Opposite a public 
defender so conceived we must expect to see a public prosecutor who, like- 
wise, views the promotion of justice as his only goal. And it should be said 
clearly that justice and the achieving of convictions are not always iden- 
tical—far less so than is dreamed of in the philosophy of most lawyers. If 
the public defender is supposed to operate on the principle of self-control 
and self-restraint, then the public prosecutor, too, would have to function 
on this principle. He would have to consult his conscience more than his 
ambition or that of his superiors. He would have to be prepared to drop 
his accusation willingly, if the facts warranted. And he would have to be 
considerably more scrupulous about the means of establishing the de- 
fendant’s guilt than certain current practices suggest. Mr. Goldman’s 
resentment at criminals, who do not want justice and therefore prefer a 
private lawyer to state defense, is out of place. As long as our courts teem 
with district attorneys who, imbued with and moulded by their profes- 
sional suspicion, are bent on achieving convictions—convictions for 
greater crimes than committed—it will not be surprising if the accused 
prefer private lawyers to state defense with a “clipped” defense program. 
They will be justified in so choosing, whether they are guilty or not. 

It may be presumed that those who approve of the public defender 
styled after Mr. Goldman’s ideas, would not find much difficulty in con- 
ceding this demand and in saying: “Well then, let’s also have public prose- 
cutors who are animated by the desire to find the truth, to accomplish 
justice. Let’s have men who will not indulge in over-accusing, and occa- 
sionally will even become the best defenders of the accused, when truth 
and justice so demand. Let’s have idealistic, progressive district attorneys, 
even if some people might ‘contend that there is, just now, a dearth of such 
men.” 

Such anticipated compliance gives cause to weigh another ensuing 
question. If the public prosecutor and the public defender are equally to 
strive for justice, why do we need both of them, in addition to the judge? 
Why can the public prosecutor not also harbor in his body the public de- 
fender? Why do we not have simply a referee, whose public office it is to 
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prepare the trial from both viewpoints. This referee would sound in one 
case, according to its merits, more like a prosecutor, in another more like a 
defender, and in either somewhat like both. Not only decreased expendi- 
ture but ideological progress would be the result. 

Little deliberation is needed to realize that the creation of such a unified 
agency, in place of the present team of antagonistic agencies, could not 
work out to satisfaction. Not yet, to say the least. Men are not ideal, and 
never will be. Controls and counter-controls for their restraint and help 
are necessary. The “division of powers,” which is the principle of controls 
and counter-controls, is one of the fundamentals of constitutionalism, and 
springs from the recognition of human fallibility. It is sound realism not to 
rely on the inner conflict of two opposing principles in one man, but to 
bring this conflict into the open by placing each of the two untrammelled 
principles in different promotors. The separation of the prosecuting from 
the defending agency is in keeping with living facts. It will stay in keeping 
with them until entirely new concepts of criminology, an entirely new 
reaction of society to noxious behavior of individuals, will reshape criminal 
law and procedure completely. 

And so back to Mr. Goldman’s plan of the public defender. The basic 
tenet that it is a public concern to supply defense for poor accused or 
those who wish to be defended publicly, as much as it is a public concern 
to provide prosecution, admits of no denial. It is constructive and points 
into the future. If the additional feature of imposing upon the public de- 
fender, however, professional ethics different from those now acted upon 
by private lawyers is to deserve consideration at all, it presupposes a 
thorough reform of public prosecution. To replace private defense com- 
pletely by state defense, instead of combining the two as elective, is open 
to momentous criticism. 

Everyone will admit that defense at the hand of a highly qualified and 
specialized private attorney is, in general, more effective than the defense 
of an employed attorney within the framework of a public defender’s 
office. The numerous cases handled by such an attorney cannot conceiv- 
ably arouse in him, even if the merits of a particular case warrant it, that 
outstanding, ultimate effort of which a private lawyer is capable. Priceless 
goods—treputation, liberty, freedom from mental agony, even life itself— 
are at stake in the criminal courts. How can one justify preventing a man 
of sufficient means from securing for himself the best of chances to protect 
these goods? It would be devious to refer to such men, as Mr. Goldman 
does, as “rich criminals.” Only the end of a trial may furnish a reasonable 
certainty that an accused can justly be called a criminal. Before this rea- 
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sonable certainty has been reached, he cannot be treated as a criminal and, 
accordingly, cannot be prevented from moving heaven and earth to prove 
his innocence or circumstances that diminish his guilt. The regrettable 
fact that a poor man may not be able to do as much for himself, is no 
sound reason for reducing the better chances of the monied. 

Finally, just as medical science stands behind and beyond the health 
of present patients, there exists something like the cause of justice itself. 
What would we think of a country that failed to advance medical science 
because it concentrated attention on a fully equalized health service for all? 
And who would wish to forego the stimulation to medical research pro- 
vided by the ultimate efforts of private doctors in behalf of patients who 
can reward them generously? These implications are valid for the develop- 
ment of criminal law and procedure, If it is true that the endeavors of 
outstanding private defenders have been responsible for some progress in 
the substance of criminal law and in its administration—and there can be 
little doubt that they have been—then it would be a disservice to society 
to curtail those endeavors by choking some of the forces that engender 
them. Even the poor would realize that the vanishing of the great de- 
fender, who can grow to his full stature only on the soil of individualism, 
would be a loss. Although unable to obtain his assistance except when 
sensational circumstances attend their plight, they, too, look to him as the 
potential protector of justice and, hence, of their own freedom. 


FREEHOLD APPEALS—A PROPOSAL FOR PRE-TRIAL 
Hersert Bess* 


Our Civil Practice Act has removed most procedural questions from 
the field of appellate review." Professor Edson R. Sunderland, the drafts- 
man of the act, says:? “The purpose of the Civil Practice Act has been to 
eliminate all procedural distinctions, restrictions and requirements of a 
technical nature which served no substantially useful purpose.” 

Despite the obvious wisdom of minimizing litigation on questions hav- 
ing no important relation to the merits, we still have a mandatory require- 
ment that “appeals shall be taken directly to the Supreme Court in all 


* Of the Chicago Bar. 


t See list of changes in 18 Jones Ill. Stats. Ann. 19. See also 1 Univ. Chi. L. Rev. 49 (1933) 
and bibliographies in 18 Jones Ill. Stats. Ann. pp. 32 and 430 (1935). 


? 18 Jones Ill. Stats. Ann. rg (1935). 
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cases in which a... . freehold is involved ”3 With similar require- 
ments under previous practice acts this has produced enough procedural 
litigation so that the mere annotations occupy thirty-two pages of over 
ten cases per page in our Annotated Statutes.‘ 

The Supreme Court has said in Wright v. Logan’ that a freehold is in- 
volved where the necessary result of the judgment is that one gains and 
the other loses a freehold estate, and also in cases where the title to a free- 
hold is so put in issue by the pleadings that the decision of the case neces- 
sarily involves a decision of that issue.® As an arbitrary sampling of the 
difficulties encountered in applying these principles, consider the “no - 
freehold’’ cases in the first four years after the adoption of our Civil Prac- 
tice Act.’ As bearing on the importance of the subject of this article the 
reader should bear in mind that in each of these cases the appellant got 
nothing for his Supreme Court docket fee, the time of the Supreme Court 
Justices was spent on a sterile question having nothing to do with the 
merits, the case was delayed, there were additional printing costs in the 
appellate court, and the attorney suffered the chagrin of having ushered 
his client into a pew from which the latter was unceremoniously ejected. 

The question naturally arises why such a troublemaker was not cov- 
ered when similar anachronisms, such as the joinder pitfalls of the com- 
mon law, were eliminated by our Civil Practice Act. The answer is that our 


3 Til. Rev. Stats., ch. rio, § 75 (1943). 


418 Jones Ill. Stats. Ann. pp. 440-67 (1935) and pocket supplement, pp. 103-108. 
5 364 Ill. 33, 2 N.E. 2d 904 (1936). 


6 For elaboration of these rules see citations listed under Section 75 of the Civil Practice 
Act in the Annotated Statutes. 


7 “Freehold” does not include mere right to do that which in equity will entitle party to a 
freehold. Johnson v. Hefferan, 365 Ill. 359, 6 N.E. 2d 638 (1937); Steindler v. Knies, 365 Ill. 
59, 5 N.E. ad 402 (1936). 

Where the only question involved on appeal was whether a motion to vacate sufficiently 
complied with Civil Practice Act, Section 196, a freehold was not involved, as the question pre- 
sented was only one of procedure. Hooper v. Wabash Automotive Corp., 365 Ill. 30, 5 N.E. ad 
462 (1936). 

Where questions involving freehold were decided on former appeal, and only questions 
raised in assignments of error and brief were those of pleading and practice, the liability of ap- 
pealing defendant to account, and the correctness of the amount found due by decree, the 
Supreme Court was without jurisdiction on the appeal, a freehold not being involved. Fyffe v. 
Fyffe, 364 Ill. 281, 4 N.E. 2d 368 (1936). 

Supreme Court does not have jurisdiction on direct appeal in proceeding involving free- 
hold, unless freehold is involved in issues to be settled on review as well as in original proceed- 
ing. McGrath v. Dunne, 363 Ill. 549, 2 N.E. 2d 895 (1936); Schrader v. Schrader, 357 Ill. 623, 
192 N.E. 648 (1934). 

In suit to foreclose trust deed on property conveyed to settlor by certain club, which guar- 
anteed bonds secured by trust deed, wherein several club members answered claiming that 
their undivided interests in club’s property were not subject to trust deed, fact that foreclosure 
decree fastened lien of trust deed on such members’ interest did not “involve freehold,” ‘as re- 
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antiquated constitution of 1870,* in authorizing appellate courts, provides 
that appeals shall lie from them to the Supreme Court in cases in which a 
freehold is involved. Thus the general assembly not only lacks the power 
to eliminate these questions in the trial court as it has eliminated the join- 
der questions; it must permit all of them to get to the Supreme Court. 
Should we accept as final the fact that the Civil Practice Act draftsmen 
left matters as they were? Several alternatives deserve consideration. 

The first and most obvious point is that the freehold difficulty should be 
added to the long list of reasons for replacing our ancient and unneces- 
sarily detailed constitution of 1870. Matters of this type are proper sub- 
ject of legislative discretion and experiment. They ought not to be im- 
bedded in the rigid framework of a constitution, particularly of a practi- 
cally unamendable constitution like ours. Since the prospects of early 
adoption of a modern constitution are not bright, we must consider what 
can be done within the present restrictions. 

One part-way measure that definitely could be tried is for the Supreme 
Court to adopt a rule summarizing the case law in the freehold field. In 
something of this spirit, the Supreme Court of South Dakota has recently 
adopted as a rule of court the full text of the Uniform Expert Testimony 
Law. In view of the fact that the freehold subject-matter occupies thirty 
pages in Dodd and Edmunds’ [Winois A ppellate Procedure and seventeen 
pages in a series of articles by another author,® we cannot expect a com- 
plete treatise, but it should be possible to cover the points on which con- 
fusion seems most serious. Such a device should cut down the number of 
false starts attributable to sheer ignorance in clear-cut cases. It would not 
solve the difficulty in the cases where the legal question is close. 

My next suggestion is that the Supreme Court originate, on analogy to 
pre-trial in the lower courts, an inexpensive and simple procedure by 


gards Supreme Court’s jurisdiction. National Bank of Republic of Chicago v. 168 Adams Bldg. 
Corporation, 359 Ill. 27, 193 N.E. 511 (1934). 

To give jurisdiction of a direct appeal to the Supreme Court, freehold must be directly in- 
volved and not merely collaterally, contingently, or indirectly. Schmitt v. Wright, 357 Ill. so9, 
192 N.E. 562 (1934). 

Mortgage foreclosure does not “involve freehold,” bringing case within Supreme Court’s 
jurisdiction, since payment of sum found to be due would relieve land entirely from lien estab- 
lished, Kagy v. Luke, 357 Ill. 512, 192 N.E. 559 (1934). 

These di 


paragraphs are taken from the annotation following Civil Practice Act, Sec- 
tion 75, in the Ill. Rev. Stats. of 1937. 


® Art. VI, § 11. 


* Liessmann, “When Is a Freehold Involved,” 8 Ill. L. Rev. 176 (1913); Leesman, “When Is 
a Freehold Involved,” 14 Ill. L. Rev. 223 (1919); 20 id. 820 (1926); 21 id. 808 (1927). 
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which debatable jurisdictional questions could be submitted in advance. 
The procedure would resemble that by which the United States Supreme 
Court notes probable jurisdiction of appeals.’* If our court noted probable 
jurisdiction, the case would proceed with the usual printed abstracts and 
briefs. In the nonjurisdiction cases most litigants would acquiesce and 
transfer their attentions to the appellate court, but as long as our present 
constitution stands, a self-confident appellant would presumably be per- 
mitted to proceed in the Supreme Court ignoring adverse preliminaries. 

Obviously this article cannot fill in the details. The jurisdictional ques- 
tion might be handled before or after docketing; before the full court, or 
in chambers before the member from the appellant’s district. Instead of a 
partial record, the trial court might be directed to certify the question 
with relevant facts. Other variations or substitutes may be weighed. 
But there should be no difference of opinion as to the desirability of reduc- 
ing litigation on these procedural questions. 

My closing suggestion is that an effort be made to cut down the space 
devoted to such freehold questions as get through the screening process. 
Where a case is transferred to the appellate court on an old no-freehold 
point, why should the opinion be published in full? The present Supreme 
Court Rule 57 (2) says that each appellate court shall designate for publi- 
cation ‘“‘only such written decisions of such court as contain a discussion 


of a new or doubtful question of law, or involve the application of rules of 
law to a novel state of facts, or decide a new or unsettled question of prac- 
tice.” The implication that Supreme Court opinions are to be published in 
full even if they do not satisfy these reasonable requirements of novelty 
is supported by two successive cases" transferred to the appellate court 
last November in opinions of full average length devoted entirely to ex- 
amination of freehold facts and application of principles already well 


*° U.S.S.C. Rule 12 says: “Upon the presentation of a petition for the allowance of an appeal 
to this court . . . . there shall be presented by the applicant a separate typewritten statement 
particularly disclosing the basis upon which it is contended that this court has jurisdiction upon 
appeal to review the judgment or decree in question. The statement shall refer distinctly (a) 
to the statutory provision believed to sustain the jurisdiction . . . . [other items are listed]. 
The statement shall show that the nature of the case and the rulings of the court were such as 
to bring the case within the jurisdictional provisions relied on and shall cite the cases believed 
to sustain jurisdiction.” If the appeal is allowed, the rule provides for subsequent docketing 
and printing. 

Some analogies might also be drawn from Section 77 of the Illinois Civil Practice Act setting 
up a special procedure for appeals from orders granting new trials and from Supreme Court 
Rule 30 adopted in connection therewith. 


** Cohen v. Oguss, 384 Ill. 353, 51 N.E. 2d 461 (1943); and Munyon v. Wilson, 384 Ill. 350, 
51 N.E. 2d 464 (1943). 
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established. These two cases supplied the impetus for the present article. 
The Supreme Court should change its rules and procedures so as to avoid 
such waste." 

I have selected freehold as a typical question. Consideration should be 
given to applying the same techniques to questions of franchise, which are 
treated like freehold in the constitution and statute, and to constitutional 
questions. 

The court can hardly be expected to go out of its way to adopt the sug- 
gested reforms without some assurance that the step would be welcomed 
by the Bar. Expressions of opinion would seem desirable. 


2 If Rule 57 (2) is to be revised on our point of substance, the confusion between singular 
and plural in “such decisions . . . . as contain a discussion” might also be eliminated. 





BOOK REVIEWS 


Constitution-Making in a Democracy; Theory and Practice in New York State. By 
Vernon A. O’Rourke and Douglas W. Campbell. Baltimore: Johns Hopkins Press, 
1943. Pp. xiii, 286. $2.75. 


The purpose of the authors is to present an objective description of the processes 
by which the New York State Constitutional Convention of 1938 was brought into 
being and performed its work and “.. . . to reveal this instrument in the context of 
the democracy of which it is a part.”* They go far toward attaining their objective. 

Their analysis of the forces operating vis-d-vis the convention is from the point of 
view of comparing the convention with the legislature as an instrument for expressing 
the “voice of the people.” They state their conclusions succinctly: 

. +... & Critical observer attending meetings of the convention could easily have imagined 
himself witnessing the proceedings of the state legislature. The similarity was substantially 
marred only by three notable differences: the convention was a unicameral body; its leader- 
ship was less potent; and it was legally unlimited as to subject matter. In practically every 
other respect—motivations, directive forces, techniques, and accomplishments—it adhered to 
the usual legislative pattern. Patronage politics, inter-party struggles, divisions within parties, 
rural-urban cleavages, personal political ambitions, pressure group operations with and without 
the convention membership, consideration and adoption of. legislative matter and end-of-ses- 
sion legislative jam were inextricable constituents of the constitutional convention. In brief, 
all the attributes enjoyed and suffered by American representative assemblies, attributes per- 
haps inseparable from the democratic process, were constantly in evidence. 


The authors found no general demand for responsible political leadership. “The 
public acquiesced in, even applauded, the parade of democratic myths, while leader- 
ship, by default, was lodged in the hands of groups and shifting combinations of groups 
powerful enough to exert the proper pressure at the proper time.”’? The position is 
taken that “A constitutional convention, then, is an institution which is in and of the 
politics of democracy, subject to those ills that democratic flesh is heir to. It does not 
operate in vacuo, but is rather a-function of the problems and institutions of its time.’ 
The authors assert that 


a better informed public, by affording a more independent check upon the political leadership, 
could lead to greater responsibility, while conceding that the “people” do not act without 
leadership. One problem is that of pushing those who will actually lead in constitutional revi- 
sion into earlier, more frank and more complete acceptance of responsibility.‘ 


Certain limitations of this monograph may be noted. The authors in restricting 
their analysis almost exclusively to the convention of 1938 can hardly be said to have 
fulfilled the promise of even the subtitle of this book. The sources from which material 
for the study was drawn appear to have been unnecessarily limited. This observation 
is particularly applicable to discussion of submission of proposed amendments for 
ratification.* This reviewer seriously doubts that the term “politics” has become suffi- 


=P. 2. 3 P. 95. 5 P. 273. 
? Pp. 205-6. 4 Pp. 60-61. 6 Ch. VIII. 
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ciently well and generally understood even by political scientists so that it can be em- 
ployed to advantage throughout the book without a suggestion of a definition. 

The excellence of style with which this monograph is written makes one regret that 
it was not employed in further analysis especially with reference to the nature and 
influence of public opinion on the work of the convention. Despite limitations in 
techniques and scarcity of facts,’ more could have been done in this area. 


Henry N. Wiiiams* 


Digest of International Law. By Green Haywood Hackworth. Vols. V, VI, VII. Wash- 
ington: Government Printing Office, 1943. Pp. v, 851; iv, 655; v, 709. $2.50, $1.50, 
$1.75. 

These three volumes complete the substantive part of the series—the index volume 
is still outstanding—which in the main represents the official position of the Govern- 
ment of the United States on the basic problems of international law. Volume V deals 
with the subject of treaties, hemispheric security, state responsibility, and internation- 
al claims. Volume VI embraces modes of redress, war, and maritime war, while inter- 
ference with neutral commerce, prize, and neutrality are treated in the last volume. 

Mr. Hackworth as the legal advisor of the Department of State has labored under 
an inevitable handicap in compiling these volumes. On the one hand, he chose as his 
task the continuation of the classic work of John Bassett Moore, that is, the writing 
of a digest of international law, which is more than the mere compilation of official 
documents under chapter headings, but, to use Judge Moore’s own words, “contains 
much that is of an expository nature, in a form suitable to a treatise.” On the other 
hand, the publication of a digest of a subject as controversial as international law 
implies of necessity the performance of a creative task, revealing the personal point 
of view of the author, and such a task one of the highest officials of the Depart- 
ment of State cannot perform. Consequently, the Hackworth Digest fulfills a some- 
what different function from Judge Moore’s work. The latter was largely a treatise 
of international law, appearing in the form of a collection of documents and cases. 
The former, to quote Professor Hyde, “offers food for thought rather than directions 
for thinking.” It illustrates through documents and excerpts from theoretical writings 
certain problems of international law with which the reader is supposed to be already 
completely familiar. 

A typical example of this method of presentation is paragraph 511. This section, 
dealing in the beginning with the Clausula rebus sic stantibus, starts with an excerpt 
from the Harvard Research in International Law, followed by five bibliographical 
references. Then mention is made of the declaration which certain signatories of the 
Optional Clause of the Statute of the Permanent Court of International Justice made 
after the outbreak of the present war to the effect that they did not regard their signa- 
ture operative with respect to events connected with the war. As an example, the note 
of the Union of South Africa is reprinted, together with reservations by the Swiss and 
Swedish governments. An excerpt from the decision of the Permanent Court in the 
case of the Free Zones follows. After this, we find a brief excerpt from Brierly, The Law 

7P. 245. 

* Member of the faculty, Vanderbilt University; now Lieutenant, U.S. Army. 

* Vol. V, p. 340. 
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of Nations, which, in turn, is followed by references to and excerpts from decisions of 
the Swiss Federal Court and the German Supreme Court. The section ends with two 
cases in which the United States Government expressed its attitude toward the dau- 
sula, in one case against it, in the other in favor of it. 

The purpose here and elsewhere obviously is, not to give merely the official position 
of the Government of the United States, but to put the American practice into the 
framework of the general theory and practice of international law. From the point of 
view of this purpose, the representative character of the references is then of decisive 
importance. Paragraph 689° deals with the League of Nations and neutrality. Of the 
voluminous literature which considers the important problem whether or to what ex- 
tent neutrality was possible under the Covenant of the League, two books are quoted, 
Oppenheim-Lauterpacht’s standard treatise and Georg Cohn, Neo-Neutrality. It is 
hard to see what the representative character of the latter work is. If, however, it has 
any such character, no indication is given why this volume deserves citation while none 
of the other writings relevant to the subject is mentioned. It would have served the pur- 
pose better to cite only Oppenheim-Lauterpacht or to make reference to several publi- 
cations representative of the different positions taken with respect to the problem. 

Such minor flaws cannot detract from the essential value of the series which, in its 
own way, is a worthy continuation of the tradition established by Wharton and Moore. 


Hans J. MorcentHau* 


Die Aktiengesellschaft nach dem Gesellschafts-, Bilanz-, und Steuerrecht der Verein- 
igten Staaten von Amerika. By Professor Dr. H. Trumpler. Basel: Verlag fiir Recht 
und Gesellschaft A. G., 1942. Pp. xxiii, 518. 

This book is intended to serve as an introduction into the American law of corpora- 
tions for the European lawyer. It may be said at the outset that the author has suc- 
ceeded in presenting, on some five hundred pages, a complete and accurate “biology” 
of American corporate organization, accounting, and taxation—a unique achievement 
which may prove of occasional value even to the American lawyer. 

In the first part, Professor Trumpler gives a brief summary of the American legisla- 
tive and judicial process and of the history of the American corporation (not only of 
American stock corporations, as the title, probably in consequence of the lack of a com- 
prehensive German term, might indicate). In this first part, the European lawyer will 
find not only a fascinating general picture of American corporate organization, but 
much detail of stimulating significance. He will notice with satisfaction that the com- 
mon law is inclined to sacrifice the concept of corporate “personality ,” which has haunt- 
ed European legal minds for centuries, to practical considerations, wherever this may 
seem desirable. He will meet legal institutions such as the “‘de facto corporation” or the 
“corporation by estoppel,” and business creations such as employees’ stock corpora- 
tions, which, though familiar to him from cautious beginnings in European theory and 
practice, are new to him as independent legal entities. 

While the average Continental lawyer may have difficulty in evaluating the second 
part, dealing with the law and practice of corporate accounting, he will be greatly at- 
tracted by the third part, probably the most brilliant part of the book, which discusses 

? Vol. VII, p. 668. 

* Visiting Associate Professor in Political Science, University of Chicago. 
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the law of corporate taxation. The author emphasizes the highly developed autoch- 
thonous character of this branch of American law, excelling its English model by its 
systematic organization, logical foundation, and precise formulation. Those of its as- 
pects which the author is inclined to criticize for having turned it into a “source of 
controversy and a battlefield of ingenious lawyers’’* may be partly due to the difference 
between ‘the Continental and the American systems of judicial review. Continental 
tax legislation can well be satisfied with broad general. statements, since it may rely on 
departmental elaboration, and is largely independent from judicial control, while the 
American legislator is often compelled to meet specific judicial attack with still more 

In a few instances, inaccuracies are clearly due to the author’s efforts to make a 
technical subject easily comprehensible to the foreign lawyer, as, e.g., where he entitles 
a chapter “Non-resident Foreign Citizens and Non-resident Foreign Corporations,’ 
where he defines a foreign personal holding company as a “personal holding company 
organized and residing in a foreign country,” or where he speaks of “‘surtax on improp- 
erly accumulating surplus.’ A real, though minor, error has occurred in the treatment 
of the three-years rule of Section so1(a)(1) of the Internal Revenue Code;5 the ex- 
ample is wrong.® 

Knowledge of Anglo-American law and legislative thought, which has always been 
sorely lacking in Europe, will be indispensable to the Continental lawyer after this 
war. The author’s publications on American law’ will be found most valuable tools 
for the acquisition of such knowledge. 

ALBERT EHRENZWEIG Sr.* 


*P. 293. 


2 At p. 420. The terms are not coordinated, since they contain the word “non-resident” in 
two different connotations. While a foreign citizen may be “non-resident,”’ though engaged in 
a trade or business in the United States, the absence of such an activity is the very criterion of 
a foreign “non-resident” corporation. See Int. Rev. Code, §§ 211 (b), 231 (a) (1). 


3 At p. 409. Under the Internal Revenue Code “personal holding company” and “foreign 
personal holding company” are coordinated terms, so that a “personal holding company” may 
be a domestic or a foreign corporation. - 


4 At p. 385. This terminology obscures the fact that the Code (§ 102) treats “corporations 
improperly accumulating surplus” as a distinct category. This type was succeeded by the per- 
sonal holding company and the latter by the foreign personal holding company, in the course 
of legislative reaction against a failure to make distributions. This historical interrelation is not 
transparent in the Code (see § 102, then §§ 500-511, and then back to §§ 331-40). 

5 At p. 407. 


* Here is another example. The X and Y companies qualify as personal holding companies 
in 1940. In 1941 and 1942, respectively, both of them have a “personal holding company in- 
come” of 67 per cent and 68 per cent, respectively; in 1943 the X Co. has 7oper cent, the Y Co. 
only 69 per cent, income. Now, Y has achieved “three consecutive taxable years” as required 
by Section soz (a) (1); X has not. Consequently, for 1944, X is taxable as personal holding 
company at a 70 per cent income, while Y is not—at a 79 per cent income. 


7 “Die Bérsengesetagebung der Vereinigten Staaten von Amerika” (Walter de Gruyter & 
Co., Berlin, 1938) and “Unlauterer Wettbewerb und Antitrust-Recht der Vereinigten Staaten 
von Amerika” (Verlag fiir Recht und Gesellschaft, Basel, 1942). 


* Formerly Professor of Law, University of Vienna, and Insurance Commissioner of Aus- 
tria. 
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war era. 


That this war will end is a certainty. That the 
United Nations will be victorious is also a certainty. 
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Ex Parte Quirin. 


@ An ordinance making it unlawful to ring doorbells to distribute lit- 
erature is an unconstitutional denial of freedom of speech and the 
» press? Martin v. City of Struthers. 
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the flag? West Va. State d of Education v. Barnette. 
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